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81979.105 Issuance of findings and preliminary orders.

(a) After considering all the relevant information collected during the
investigation, the Assistant Secretary will issue, within 60 days of filing of
the complaint, written findings as to whether or not there is reasonable
cause to believe that the named person has discriminated against the
complainant in violation of the Act.

(1) If the Assistant Secretary concludes that there is reasonable cause to
believe that a violation has occurred, he or she will accompany the
findings with a preliminary order providing relief to the complainant. The
preliminary order will include, where appropriate, a requirement that the
named person abate the violation; reinstatement of the complainant to his
or her former position, together with the compensation (including back
pay), terms, conditions and privileges of the complainant's employment;
and payment of compensatory damages. Where the named person
establishes that the complainant is a security risk (whether or not the
information is obtained after the complainant’s discharge), a preliminary
order of reinstatement would not be appropriate. At the complainant’s
request the order shall also assess against the named person the
complainant’s costs and expenses (including attorney’s and expert witness
fees) reasonably incurred in connection with the filing of the complaint.
(2) If the Assistant Secretary concludes that a violation has not occurred,
the Assistant Secretary will notify the parties of that finding.

(b) The findings and the preliminary order will be sent by certified mail,
return receipt requested, to all parties of record. The letter accompanying
the findings and order will inform the parties of their right to file
objections and to request a hearing, and of the right of the named person to
request attorney's fees from the administrative law judge, regardless of
whether the named person has filed objections, if the named person alleges
that the complaint was frivolous or brought in bad faith. The letter also
will give the address of the Chief Administrative Law Judge. At the same
time, the Assistant Secretary will file with the Chief Administrative Law
Judge, U.S. Department of Labor, a copy of the original complaint and a
copy of the findings and order.

(c) The findings and the preliminary order shall be effective 30 days after
receipt by the named person pursuant to paragraph (b) of this section,
unless an objection and a request for a hearing has been filed as provided
at 81979.106. However, the portion of any preliminary order requiring
reinstatement shall be effective immediately upon receipt of the findings
and preliminary order.

Subpart B - Litigation

81979.106 Objections to the findings and the preliminary order and
request for a hearing.

() Any party who desires review, including judicial review, of the
findings and preliminary order, or a named person alleging that the
complaint was frivolous or brought in bad faith who seeks an award of
attorney’s fees, must file any objections and/or a request for a hearing on
the record within 30 days of receipt of the findings and preliminary order
pursuant to paragraph (b) of 81979.105. The objection or request for
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attorney’s fees and request for a hearing must be in writing and state
whether the objection is to the findings, the preliminary order, and/or
whether there should be an award of attorney’s fees. The date of the
postmark, facsimile transmittal, or e-mail communication will be
considered to be the date of filing; if the objection is filed in person, by
hand-delivery or other means, the objection is filed upon receipt.
Objections must be filed with the Chief Administrative Law Judge, U.S.
Department of Labor, Washington, D.C. 20001, and copies of the
objections must be mailed at the same time to the other parties of record,
the OSHA official who issued the findings and order, and the Associate
Solicitor, Division of Fair Labor Standards, U.S. Department of Labor,
Washington, D.C. 20210.

(b)(2) If a timely objection is filed, all provisions of the preliminary order
shall be stayed, except for the portion requiring preliminary reinstatement.
The portion of the preliminary order requiring reinstatement shall be
effective immediately upon the named person's receipt of the findings and
preliminary order, regardless of any objections to the order.

(2) If no timely objection is filed with respect to either the findings or the
preliminary order, the findings or preliminary order, as the case may be,
shall become the final decision of the Secretary, not subject to judicial
review.

§1979.107 Hearings.

(a) Except as provided in this part, proceedings will be conducted in
accordance with the rules of practice and procedure for administrative
hearings before the Office of Administrative Law Judges, codified at
subpart A of 29 CFR Part 18.

(b) Upon receipt of an objection and request for hearing, the Chief
Administrative Law Judge will promptly assign the case to a judge who
will notify the parties, by certified mail, of the day, time, and place of
hearing. The hearing is to commence expeditiously, except upon a
showing of good cause or unless otherwise agreed to by the parties.
Hearings will be conducted as hearings de novo, on the record.
Administrative law judges shall have broad discretion to limit discovery in
order to expedite the hearing.

(c) If both the complainant and the named person object to the findings
and/or order, the objections will be consolidated and a single hearing will
be conducted.

(d) Formal rules of evidence shall not apply, but rules or principles
designed to assure production of the most probative evidence shall be
applied. The administrative law judge may exclude evidence which is
immaterial, irrelevant, or unduly repetitious.

81979.108 Role of Federal agencies.

(a)(1) The complainant and the named person shall be parties in every
proceeding. At the Assistant Secretary’s discretion, the Assistant
Secretary may participate as a party or may participate as amicus curiae at
any time in the proceedings. This right to participate shall include, but is
not limited to, the right to petition for review of a decision of an
administrative law judge, including a decision based on a settlement
agreement between complainant and the named person, to dismiss a
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complaint or to issue an order encompassing the terms of the settlement.
(2) Copies of pleadings in all cases, whether or not the Assistant Secretary
is participating in the proceeding, must be sent to the Assistant Secretary,
Occupational Safety and Health Administration, and to the Associate
Solicitor, Division of Fair Labor Standards, U.S. Department of Labor,
Washington, D.C. 20210.

(b) The FAA may participate as amicus curiae at any time in the
proceedings, at the FAA’s discretion. At the request of the FAA, copies of
all pleadings in a case must be sent to the FAA, whether or not the FAA is
participating in the proceeding

81979.109 Decision and orders of the administrative law judge.

(a) The decision of the administrative law judge will contain appropriate
findings, conclusions, and an order pertaining to the remedies provided in
* FR Pagel4110 paragraph (b) of this section, as appropriate. A
determination that a violation has occurred may only be made if the
complainant has demonstrated that protected behavior or conduct was a
contributing factor in the unfavorable personnel action alleged in the
complaint. Relief may not be ordered if the named person demonstrates
by clear and convincing evidence that it would have taken the same
unfavorable personnel action in the absence of any protected behavior.
Neither the Assistant Secretary’s determination to dismiss a complaint
without completing an investigation pursuant to 81979.104(b) nor the
Assistant Secretary’s determination to proceed with an investigation is
subject to review by the administrative law judge, and a complaint may
not be remanded for the completion of an investigation or for additional
findings on the basis that a determination to dismiss was made in error.
Rather, if there otherwise is jurisdiction, the administrative law judge shall
hear the case on the merits.

(b) If the administrative law judge concludes that the party charged has
violated the law, the order shall direct the party charged to take
appropriate affirmative action to abate the violation, including, where
appropriate, reinstatement of the complainant to that person’s former
position, together with the compensation (including back pay), terms,
conditions, and privileges of that employment, and compensatory
damages. At the request of the complainant, the administrative law judge
shall assess against the named person all costs and expenses (including
attorney’s and expert witness fees) reasonably incurred. If, upon the
request of the named person, the administrative law judge determines that
a complaint was frivolous or was brought in bad faith, the judge may
award to the named person a reasonable attorney’s fee, not exceeding
$1,000.

(c) The decision will be served upon all parties to the proceeding. Any
administrative law judge's decision requiring reinstatement or lifting an
order of reinstatement by the Assistant Secretary shall be effective
immediately upon receipt of the decision by the named person, and may
not be stayed. All other portions of the judge’s order shall be effective ten
business days after the date of the decision unless a timely petition for
review has been filed with the Administrative Review Board.
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81979.110 Decision and orders of the Administrative Review Board.
(a) Any party desiring to seek review, including judicial review, of a
decision of the administrative law judge, or a named person alleging that
the complaint was frivolous or brought in bad faith who seeks an award of
attorney’s fees, must file a written petition for review with the
Administrative Review Board (“the Board”), which has been delegated
the authority to act for the Secretary and issue final decisions under this
part. The decision of the administrative law judge shall become the final
order of the Secretary unless, pursuant to this section, a petition for review
is timely filed with the Board. The petition for review must specifically
identify the findings, conclusions or orders to which exception is taken.
Any exception not specifically urged ordinarily shall be deemed to have
been waived by the parties. To be effective, a petition must be filed within
ten business days of the date of the decision of the administrative law
judge. The date of the postmark, facsimile transmittal, or e-mail
communication will be considered to be the date of filing; if the petition is
filed in person, by hand-delivery or other means, the petition is considered
filed upon receipt. The petition must be served on all parties and on the
Chief Administrative Law Judge at the time it is filed with the Board.
Copies of the petition for review and all briefs must be served on the
Assistant Secretary, Occupational Safety and Health Administration, and
on the Associate Solicitor, Division of Fair Labor Standards, U.S.
Department of Labor, Washington, D.C. 20210.

(b) If a timely petition for review is filed pursuant to paragraph (a) of this
section, the decision of the administrative law judge shall become the final
order of the Secretary unless the Board, within 30 days of the filing of the
petition, issues an order notifying the parties that the case has been
accepted for review. If a case is accepted for review, the decision of the
administrative law judge shall be inoperative unless and until the Board
issues an order adopting the decision, except that a preliminary order of
reinstatement shall be effective while review is conducted by the Board.
The Board will specify the terms under which any briefs are to be filed.
The Board will review the factual determinations of the administrative law
judge under the substantial evidence standard.

(c) The final decision of the Board shall be issued within 120 days of the
conclusion of the hearing, which shall be deemed to be the conclusion of
all proceedings before the administrative law judge -- i.e., ten business
days after the date of the decision of the administrative law judge unless a
motion for reconsideration has been filed with the administrative law
judge in the interim. The decision will be served upon all parties and the
Chief Administrative Law Judge by mail to the last known address. The
final decision will also be served on the Assistant Secretary, Occupational
Safety and Health Administration, and on the Associate Solicitor,
Division of Fair Labor Standards, U.S. Department of Labor, Washington,
D.C. 20210, even if the Assistant Secretary is not a party.

(d) If the Board concludes that the party charged has violated the law, the
final order shall order the party charged to take appropriate affirmative
action to abate the violation, including, where appropriate, reinstatement
of the complainant to that person’s former position, together with the
compensation (including back pay), terms, conditions, and privileges of
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that employment, and compensatory damages. At the request of the
complainant, the Board shall assess against the named person all costs and
expenses (including attorney’s and expert witness fees) reasonably
incurred.

(e) If the Board determines that the named person has not violated the law,
an order shall be issued denying the complaint. If, upon the request of the
named person, the Board determines that a complaint was frivolous or was
brought in bad faith, the Board may award to the named person a
reasonable attorney’s fee, not exceeding $1,000.

Subpart C - Miscellaneous Provisions

81979.111 Withdrawal of complaints, objections, and findings;
settlement.

(a) At any time prior to the filing of objections to the findings or
preliminary order, a complainant may withdraw his or her complaint
under the Act by filing a written withdrawal with the Assistant Secretary.
The Assistant Secretary will then determine whether the withdrawal will
be approved. The Assistant Secretary will notify the named person of the
approval of any withdrawal. If the complaint is withdrawn because of
settlement, the settlement shall be approved in accordance with paragraph
(d) of this section.

(b) The Assistant Secretary may withdraw his or her findings or a
preliminary order at any time before the expiration of the 30-day objection
period described in 81979.106, provided that no objection has yet been
filed, and substitute new findings or preliminary order. The date of the
receipt of the substituted findings or * FR Pagel14111 order will begin a
new 30-day objection period.

(c) At any time before the findings or order become final, a party may
withdraw his or her objections to the findings or order by filing a written
withdrawal with the administrative law judge or, if the case is on review,
with the Board. The judge or the Board, as the case may be, will
determine whether the withdrawal will be approved. If the objections are
withdrawn because of settlement, the settlement shall be approved in
accordance with paragraph (d) of this section.

(d)(2) Investigative settlements. At any time after the filing of a complaint,
and before the findings and/or order are objected to or become a final
order by operation of law, the case may be settled if the Assistant
Secretary, the complainant and the named person agree to a settlement.
(2) Adjudicatory settlements. At any time after the filing of objections to
the Assistant Secretary’s findings and/or order, the case may be settled if
the participating parties agree to a settlement and the settlement is
approved by the administrative law judge if the case is before the judge, or
by the Board if a timely petition for review has been filed with the Board.
A copy of the settlement shall be filed with the administrative law judge or
the Board, as the case may be.

(e) Any settlement approved by the Assistant Secretary, the administrative
law judge, or the Board, shall constitute the final order of the Secretary
and may be enforced pursuant to §1979.113.
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§1979.112 Judicial review.

(a) Within 60 days after the issuance of a final order by the Board under
81979.110, any person adversely affected or aggrieved by the order may
file a petition for review of the order in the United States Court of Appeals
for the circuit in which the violation allegedly occurred or the circuit in
which the complainant resided on the date of the violation. A final order
of the Board is not subject to judicial review in any criminal or other civil
proceeding.

(b) If a timely petition for review is filed, the record of a case, including
the record of proceedings before the administrative law judge, will be
transmitted by the Board to the appropriate court pursuant to the rules of
the court.

81979.113 Judicial enforcement.

Whenever any person has failed to comply with a preliminary order of
reinstatement or a final order or the terms of a settlement agreement, the
Secretary or a person on whose behalf the order was issued may file a civil
action seeking enforcement of the order in the United States district court
for the district in which the violation was found to have occurred.

81979.114 Special circumstances; waiver of rules.

In special circumstances not contemplated by the provisions of this part, or
for good cause shown, the administrative law judge or the Board on
review may, upon application, after three days notice to all parties and
interveners, waive any rule or issue any orders that justice or the
administration of the Act requires.

Department of Transportation

Federal Motor Carrier Safety Administration
Minimum Training Requirements

49 CFR Part 380

Friday, May 21, 2004

Final Rule

8§ 380.503 Entry-level drive training requirements.

Entry-level driver training must include instruction addressing the
following four areas: (d) Whistleblower protection. The right of an
employee to question the safety practices of an employer without the
employee’s risk of losing a job or being subject to reprisals simply for
stating a safety concern (29 CFR part 1978).

§ 380.505 Proof of Training.

An employer who uses an entry-level driver must ensure the driver has
received a training certificate containing all the information contained in
§380.513.
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Coast Guard Board For Correction of Military Records, Procedural
Regulation

69 Federal Register 34532

March 3, 2003

Final Rule§

§ 52.23 Counsel.

(a) Applicants may be represented by counsel at their own expense.
Applicants whose cases are processed under the Whistleblower Protection
Act and who are granted a hearing by the Board may be entitled to
representation by a Coast Guard law specialist. —2.10 U.S.C.
1034(F)(3)(A).

(b) As used in this part, the term “counsel” includes attorneys who are
members in good standing of any bar; accredited representatives of
pursuant to 38 U.S.C. 5902; and other persons who, in the opinion of the
Chair, are competent to represent the applicant for correction. Whenever
the term *“applicant is used in these rules, except in § 52.21(c), the term
shall mean an applicant or his or her counsel.

§52.54 Expenses.

No expenses of any nature whatsoever incurred by an applicant, his or her
counsel, witness, or others acting on behalf of the applicant shall be paid
by the Government, except than an applicant shall be entitled to
representation by a Coast Guard law specialist if the case has been
processed under the Whistleblower Protection Act. 10 U.S.C.
1034(F)(3)(A).

Railroad Employee Protections
Amending the Federal Rail Safety Act
49 USC § 20109

August 3, 2007

SEC. 20109. EMPLOYEE PROTECTIONS.
8 20109. Employee protections

(@) In general. A railroad carrier engaged in interstate or foreign
commerce, a contractor or a subcontractor of such a railroad carrier, or an
officer or employee of such a railroad carrier, may not discharge, demote,
suspend, reprimand, or in any other way discriminate against an employee
if such discrimination is due, in whole or in part, to the employee's lawful,
good faith act done, or perceived by the employer to have been done or
about to be done—

(1) to provide information, directly cause information to be provided, or
otherwise directly assist in any investigation regarding any conduct which
the employee reasonably believes constitutes a violation of any Federal
law, rule, or regulation relating to railroad safety or security, or gross fraud,
waste, or abuse of Federal grants or other public funds intended to be used
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for railroad safety or security, if the information or assistance is provided
to or an investigation stemming from the provided information is
conducted by—

(A) a Federal, State, or local regulatory or law enforcement agency
(including an office of the Inspector General under the Inspector General
Act of 1978 (5 U.S.C. App.; Public Law 95-452);

(B) any Member of Congress, any committee of Congress, or the
Government Accountability Office; or

(C) a person with supervisory authority over the employee or such other
person who has the authority to investigate, discover, or terminate the
misconduct;

(2) to refuse to violate or assist in the violation of any Federal law, rule, or
regulation relating to railroad safety or security;

(3) to file a complaint, or directly cause to be brought a proceeding related
to the enforcement of this part or, as applicable to railroad safety or
security, chapter 51 or 57 of this title [49 USCS § 5101 et seq. or 5701 et
seq.], or to testify in that proceeding;

(4) to notify, or attempt to notify, the railroad carrier or the Secretary of
Transportation of a work-related personal injury or work-related illness of
an employee;

(5) to cooperate with a safety or security investigation by the Secretary of
Transportation, the Secretary of Homeland Security, or the National
Transportation Safety Board,;

(6) to furnish information to the Secretary of Transportation, the Secretary
of Homeland Security, the National Transportation Safety Board, or any
Federal, State, or local regulatory or law enforcement agency as to the
facts relating to any accident or incident resulting in injury or death to an
individual or damage to property occurring in connection with railroad
transportation; or

(7) to accurately report hours on duty pursuant to chapter 211 [49 USCS §
21101 et seq.].

(b) Hazardous safety or security conditions.

(1) A railroad carrier engaged in interstate or foreign commerce, or an
officer or employee of such a railroad carrier, shall not discharge, demote,
suspend, reprimand, or in any other way discriminate against an employee
for—

(A) reporting, in good faith, a hazardous safety or security condition;

(B) refusing to work when confronted by a hazardous safety or security
condition related to the performance of the employee's duties, if the
conditions described in paragraph (2) exist; or

(C) refusing to authorize the use of any safety-related equipment, track, or
structures, if the employee is responsible for the inspection or repair of the
equipment, track, or structures, when the employee believes that the
equipment, track, or structures are in a hazardous safety or security
condition, if the conditions described in paragraph (2) exist.

(2) A refusal is protected under paragraph (1)(B) and (C) if—

(A) the refusal is made in good faith and no reasonable alternative to the
refusal is available to the employee;

(B) a reasonable individual in the circumstances then confronting the
employee would conclude that—
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(i) the hazardous condition presents an imminent danger of death or
serious injury; and

(ii) the urgency of the situation does not allow sufficient time to eliminate
the danger without such refusal; and

(C) the employee, where possible, has notified the railroad carrier of the
existence of the hazardous condition and the intention not to perform
further work, or not to authorize the use of the hazardous equipment, track,
or structures, unless the condition is corrected immediately or the
equipment, track, or structures are repaired properly or replaced.

(3) In this subsection, only paragraph (1)(A) shall apply to security
personnel employed by a railroad carrier to protect individuals and
property transported by railroad.

(c) Enforcement action.

(1) In general. An employee who alleges discharge, discipline, or other
discrimination in violation of subsection (a) or (b) of this section, may
seek relief in accordance with the provisions of this section, with any
petition or other request for relief under this section to be initiated by filing
a complaint with the Secretary of Labor.

(2) Procedure.

(A) In general. Any action under paragraph (1) shall be governed under
the rules and procedures set forth in section 42121(b) [49 USCS §
42121(b)], including:

(i) Burdens of proof. Any action brought under (c)(1) shall be governed by
the legal burdens of proof set forth in section 42121(b) [49 USCS R
42121(b)].

(ii) Statute of limitations. An action under paragraph (1) shall be
commenced not later than 180 days after the date on which the alleged
violation of subsection (a) or (b) of this section occurs.

(iii) Civil actions to enforce. If a person fails to comply with an order
issued by the Secretary of Labor pursuant to the procedures in section
42121(b) [49 USCS § 42121(b)], the Secretary of Labor may bring a civil
action to enforce the order in the district court of the United States for the
judicial district in which the violation occurred, as set forth in 42121 [49
USCS § 42121].

(B) Exception. Notification made under section 42121(b)(1) [49 USCS §
42121(b)(1)] shall be made to the person named in the complaint and the
person's employer.

(3) De novo review. With respect to a complaint under paragraph (1), if
the Secretary of Labor has not issued a final decision within 210 days after
the filing of the complaint and if the delay is not due to the bad faith of the
employee, the employee may bring an original action at law or equity for
de novo review in the appropriate district court of the United States, which
shall have jurisdiction over such an action without regard to the amount in
controversy, and which action shall, at the request of either party to such
action, be tried by the court with a jury.

(4) Appeals. Any person adversely affected or aggrieved by an order
issued pursuant to the procedures in section 42121(b) [49 USCS §
42121(b)], may obtain review of the order in the United States court of
appeals for the circuit in which the violation, with respect to which the
order was issued, allegedly occurred or the circuit in which the
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complainant resided on the date of such violation. The petition for review
must be filed not later than 60 days after the date of the issuance of the
final order of the Secretary of Labor. The review shall conform to chapter
7 of title 5 [5 USCS § 701 et seq.]. The commencement of proceedings
under this paragraph shall not, unless ordered by the court, operate as a
stay of the order.

(d) Remedies.

(1) In general. An employee prevailing in any action under subsection (c)
shall be entitled to all relief necessary to make the employee whole.

(2) Damages. Relief in an action under subsection (c) (including an action
described in subsection (c)(3)) shall include--

(A) reinstatement with the same seniority status that the employee would
have had, but for the discrimination;

(B) any backpay, with interest; and

(C) compensatory damages, including compensation for any special
damages sustained as a result of the discrimination, including litigation
costs, expert witness fees, and reasonable attorney fees.

(3) Possible relief. Relief in any action under subsection (c) may include
punitive damages in an amount not to exceed $ 250,000.

(e) Election of remedies. An employee may not seek protection under
both this section and another provision of law for the same allegedly
unlawful act of the railroad carrier.

(f) No preemption. Nothing in this section preempts or diminishes any
other safeguards against discrimination, demotion, discharge, suspension,
threats, harassment, reprimand, retaliation, or any other manner of
discrimination provided by Federal or State law.

(9) Rights retained by employee. Nothing in this section shall be deemed
to diminish the rights, privileges, or remedies of any employee under any
Federal or State law or under any collective bargaining agreement. The
rights and remedies in this section may not be waived by any agreement,
policy, form, or condition of employment.

(h) Disclosure of identity.

(1) Except as provided in paragraph (2) of this subsection, or with the
written consent of the employee, the Secretary of Transportation or the
Secretary of Homeland Security may not disclose the name of an
employee of a railroad carrier who has provided information about an
alleged violation of this part or, as applicable to railroad safety or security,
chapter 51 or 57 of this title [49 USCS § 5101 et seq. or 5701 et seq.], or a
regulation prescribed or order issued under any of those provisions.

(2) The Secretary of Transportation or the Secretary of Homeland Security
shall disclose to the Attorney General the name of an employee described
in paragraph (1) if the matter is referred to the Attorney General for
enforcement. The Secretary making such disclosures shall provide
reasonable advance notice to the affected employee if disclosure of that
person's identity or identifying information is to occur.
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(i) Process for reporting security problems to the Department of Homeland
Security.

(1) Establishment of process. The Secretary of Homeland Security shall
establish through regulations, after an opportunity for notice and comment,
a process by which any person may report to the Secretary of Homeland
Security regarding railroad security problems, deficiencies, or
vulnerabilities.

(2) Acknowledgment of receipt. If a report submitted under paragraph (1)
identifies the person making the report, the Secretary of Homeland
Security shall respond promptly to such person and acknowledge receipt
of the report.

(3) Steps to address problem. The Secretary of Homeland Security shall
review and consider the information provided in any report submitted
under paragraph (1) and shall take appropriate steps to address any
problems or deficiencies identified.

* k% %

Motor Carrier Employee Protections

Amending the Surface Transportation Assistance Act
49 USC § 31105

August 3, 2007

(a)Prohibitions.

(1) A person may not discharge an employee, or discipline or discriminate
against an employee regarding pay, terms, or privileges of employment,
because—

(A) the employee, or another person at the employee's request, has filed a
complaint or begun a proceeding related to a violation of a commercial
motor vehicle safety regulation, standard, or order, or has testified or will
testify in such a proceeding; or

(B) the employee refuses to operate a vehicle because—(i) the operation
violates a regulation, standard, or order of the United States related to
commercial motor vehicle safety or health; or(ii) the employee has a
reasonable apprehension of serious injury to the employee or the public
because of the vehicle's unsafe condition.

(2) Under paragraph (1)(B)(ii) of this subsection, an employee's
apprehension of serious injury is reasonable only if a reasonable
individual in the circumstances then confronting the employee would
conclude that the unsafe condition establishes a real danger of accident,
injury, or serious impairment to health. To qualify for protection, the
employee must have sought from the employer, and been unable to obtain,
correction of the unsafe condition.

(b) FILING COMPLAINTS AND PROCEDURES
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(1) An employee alleging discharge, discipline, or discrimination in
violation of subsection (a) of this section, or another person at the
employee's request, may file a complaint with the Secretary of Labor not
later than 180 days after the alleged violation occurred. On receiving the
complaint, the Secretary shall notify the person alleged to have committed
the violation of the filing of the complaint.
(2)(A) Not later than 60 days after receiving a complaint, the Secretary
shall conduct an investigation, decide whether it is reasonable to believe
the complaint has merit, and notify the complainant and the person alleged
to have committed the violation of the findings. If the Secretary decides it
is reasonable to believe a violation occurred, the Secretary shall include
with the decision findings and a preliminary order for the relief provided
under paragraph 3 of this subsection.
(B) Not later than 30 days after the notice under subparagraph (A) of this
paragraph, the complainant and the person alleged to have committed the
violation may file objections to the findings or preliminary order, or both,
and request a hearing on the record. The filing of objections does not stay a
reinstatement ordered in the preliminary order. If a hearing is not
requested within the 30 days, the preliminary order is final and not subject
to judicial review.

(C) A hearing shall be conducted expeditiously. Not later than 120 days
after the end of the hearing, the Secretary shall issue a final order. Before
the final order is issued, the proceeding may be ended by a settlement
agreement made by the Secretary, the complainant, and the person alleged
to have committed the violation.

(3)(A) If the Secretary decides, on the basis of a complaint, a person
violated subsection (a) of this section, the Secretary shall order the person
to--(i) take affirmative action to abate the violation;

(ii) reinstate the complainant to the former position with the same pay and
terms and privileges of employment; and

(iii) pay compensatory damages, including back pay.

(B) If the Secretary issues an order under subparagraph (A) of this
paragraph and the complainant requests, the Secretary may assess against
the person against whom the order is issued the costs (including attorney's
fees) reasonably incurred by the complainant in bringing the complaint.
The Secretary shall determine the costs that reasonably were incurred.
(c)JUDICIAL REVIEW AND VENUE. A person adversely affected by
an order issued after a hearing under subsection (b) of this section may file
a petition for review, not later than 60 days after the order is issued, in the
court of appeals of the United States for the circuit in which the violation
occurred or the person resided on the date of the violation. The review
shall be heard and decided expeditiously. An order of the Secretary subject
to review under this subsection is not subject to judicial review in a
criminal or other civil proceeding.

(d) CIVIL ACTIONS TO ENFORCE- . If a person fails to comply with
an order issued under subsection (b) of this section, the Secretary shall
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bring a civil action to enforce the order in the district court of the United
States for the judicial district in which the violation occurred.".

(e)NO PREEMPTION.—Nothing in this section preempts or diminishes
any other safeguards against discrimination, demotion, discharge,
suspension, threats, harassment, reprimand, retaliation, or any other
manner of discrimination provided by Federal or State law.

(f) RIGHTS RETAINED BY EMPLOYEE.—Nothing in this section shall
be deemed to diminish the rights, privileges, or remedies of any employee
under any Federal or State law or under any collective bargaining
agreement. The rights and remedies in this section may not be waived by
any agreement, policy, form, or condition of employment.

(9) DISCLOSURE OF IDENTITY.—

(h) Except as provided in paragraph (2) of this subsection, or with the
written consent of the employee, the Secretary of Transportation or the
Secretary of Homeland Security may not disclose the name of an
employee who has provided information about an alleged violation of this
part, or a regulation prescribed or order issued under any of those
provisions.

(2) The Secretary of Transportation or the Secretary of Homeland Security
shall disclose to the Attorney General the name of an employee described
in paragraph (1) of this subsection if the matter is referred to the Attorney
General for enforcement. The Secretary making such disclosure shall
provide reasonable advance notice to the affected employee if disclosure
of that person’s identity or identifying information is to occur.

(i) PROCESS FOR REPORTING SECURITY PROBLEMS TO THE
DEPARTMENT OF HOMELAND SECURITY.—

(j) ESTABLISHMENT OF PROCESS.—The Secretary of Homeland
Security shall establish through regulations, after an opportunity for notice
and comment, a process by which any person may report to the Secretary
of Homeland Security regarding motor carrier vehicle security problems,
deficiencies, or vulnerabilities.

(2) ACKNOWLEDGMENT OF RECEIPT.—If a report submitted under
paragraph (1) identifies the person making the report, the Secretary of
Homeland Security shall respond promptly to such person and
acknowledge receipt of the report.

(3) STEPS TO ADDRESS PROBLEM.—The Secretary of Homeland
Security shall review and consider the information provided in any report
submitted under paragraph (1) and shall take appropriate steps to address
any problems or deficiencies identified.

(k) DEFINITION.—In this section, ‘employee’ means a driver of a
commercial motor vehicle (including an independent contractor when
personally operating a commercial motor vehicle), a mechanic, a freight
handler, or an individual not an employer, who—
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(1) directly affects commercial motor vehicle safety or security in the
course of employment by a commercial motor carrier; and

(2) is not an employee of the United States Government, a State, or a
political subdivision of a State acting in the course of employment.”



SECTION 6
WORKPLACE HEALTH AND SAFETY

Asbestos School Hazard Abatement,
Whistleblower Provision
20 U.S.C. §4018

No State or local educational agency receiving assistance under this
subchapter may discharge any employee or otherwise discriminate
against any employee with respect to the employee's compensation,
terms, conditions, or privileges of employment because the employee has
brought to the attention of the public information concerning any
asbestos problem in the school buildings within the jurisdiction of such
agency.

Asbestos School Hazard Detection and Control,
Employee Protection Provision
20 U.S.C. § 3608

(See law directly above)

Mine Health and Safety Act,
Nonretaliation Act
30 U.S.C. § 815(c)

(c) Discrimination or interference prohibited; complaint; investigation;
determination; hearing.

(1) No person shall discharge or in any manner discriminate against or
cause to be discharged or cause discrimination against or otherwise
interfere with the exercise of the statutory rights of any miner,
representative of miners or applicant for employment in any coal or other
mine subject to this chapter because such miner, representative of miners
or applicant for employment has filed or made a complaint under or
related to this chapter, including a complaint notifying the operator or the
operator's agent, or the representative of the miners at the coal or other
mine of an alleged danger or safety or health violation in a coal or other
mine, or because such miner, representative of miners or applicant for
employment is the subject of medical evaluations and potential transfer
under a standard published pursuant to section 811 of this title or because
such miner, representative of miners or applicant for employment has
instituted or caused to be instituted any proceeding under or related to
this chapter or has testified or is about to testify in any such proceeding,
or because of the exercise by such miner, representative of miners or
applicant for employment on behalf of himself or others of any statutory
right afforded by this chapter.

(2) Any miner or applicant for employment or representative of miners
who believes that he has been discharged, interfered with, or otherwise
discriminated against by any person in violation of this subsection may,
within 60 days after such violation occurs, file a complaint with the
Secretary alleging such discrimination. Upon receipt of such complaint,
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the Secretary shall forward a copy of the complaint to the respondent and
shall cause such investigation to be made as he deems appropriate. Such
investigation shall commence within 15 days of the Secretary’s receipt of
the complaint, and if the Secretary finds that such complaint was not
frivolously brought, the Commission, on an expedited basis upon
application of the Secretary, shall order the immediate reinstatement of
the miner pending final order on the complaint. If upon such
investigation, the Secretary determines that the provisions of this
subsection have been violated, he shall immediately file a complaint with
the Commission, with service upon the alleged violator and the miner,
applicant for employment, or representative of miners alleging such
discrimination or interference and propose an order granting appropriate
relief. The Commission shall afford an opportunity for a hearing (in
accordance with section 554 of title 5 but without regard to subsection
(@)(3) of such section) and thereafter shall issue an order, based upon
findings of fact, affirming, modifying, or vacating the Secretary’s
proposed order, or directing other appropriate relief. Such order shall
become final 30 days after its issuance. The Commission shall have
authority in such proceedings to require a person committing a violation
of this subsection to take such affirmative action to abate the violation as
the Commission deems appropriate, including, but not limited to, the
rehiring or reinstatement of the miner to his former position with back
pay and interest. The complaining miner, applicant, or representative of
miners may present additional evidence on his own behalf during any
hearing held pursuant to [t]his paragraph.

(3) Within 90 days of the receipt of a complaint filed under paragraph
(2), the Secretary shall notify, in writing, the miner, applicant for
employment, or representative of miners of his determination whether a
violation has occurred. If the Secretary, upon investigation, determines
that the provisions of this subsection have not been violated, the
complainant shall have the right, within 30 days of notice of the
Secretary’s determination, to file an action in his own behalf before the
Commission, charging discrimination or interference in violation of
paragraph (1). The Commission shall afford an opportunity for a hearing
(in accordance with section 554 of title 5 but without regard to
subsection (a)(3) of such section), and thereafter shall issue an order,
based upon findings of fact, dismissing or sustaining the complainant’s
charges and, if the charges are sustained, granting such relief as it deems
appropriate, including, but not limited to, an order requiring the rehiring
or reinstatement of the miner to his former position with back pay and
interest or such remedy as may be appropriate. Such order shall become
final 30 days after its issuance. Whenever an order is issued sustaining
the complainant’s charges under this subsection, a sum equal to the
aggregate amount of all costs and expenses (including attorney’s fees) as
determined by the Commission to have been reasonably incurred by the
miner, applicant for employment or representative of miners for, or in
connection with, the institution and prosecution of such proceedings shall
be assessed against the person committing such violation. Proceedings
under this section shall be expedited by the Secretary and the
Commission. Any order issued by the Commission under this paragraph
shall be subject to judicial review in accordance with section 816 of this
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title. Violations by any person of paragraph (1) shall be subject to the
provisions of sections 818 and 820(a) of this title.

Occupational Safety and Health Act,
Nonretaliation Provision
29 U.S.C. §660(c)

(c) Discharge or discrimination against employee for exercise of rights
under this chapter; prohibition; procedure for relief.

(1) No person shall discharge or in any manner discriminate against any
employee because such employee has filed any complaint or instituted or
caused to be instituted any proceeding under or related to this chapter or
has testified or is about to testify in any such proceeding or because of
the exercise by such employee on behalf of himself or others of any right
afforded by this chapter.

(2) Any employee who believes that he has been discharged or otherwise
discriminated against by any person in violation of this subsection may,
within thirty days after such violation occurs, file a complaint with the
Secretary alleging such discrimination. Upon receipt of such complaint,
the Secretary shall cause such investigation to be made as he deems
appropriate. If upon such investigation, the Secretary determines that the
provisions of this subsection have been violated, he shall bring an action
in any appropriate United States district court against such person. In any
such action the United States district courts shall have jurisdiction, for
cause shown to restrain violations of paragraph (1) of this subsection and
order all appropriate relief including rehiring or reinstatement of the
employee to his former position with back pay.

(3) Within 90 days of the receipt of a complaint filed under this
subsection the Secretary shall notify the complainant of his
determination under paragraph (2) of this subsection.
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Occupational Safety and Health Administration
Department of Labor, Part 1977
Discrimination Against Employees for
Exercising Rights under the Williams-Steiger
Occupational Safety and Health Act of 1970

29 C.F.R. 1977
General.
1977.1 Introductory statement.
1977.2 Purpose of this part.
1977.3 General requirements of section 11(c) of the Act.
1977.4 Persons prohibited from discriminating.
1977.5 Persons protected by section 11(c).
1977.6 Unprotected activities distinguished.
Specific protections.
1977.9 Complaints under or related to the Act.
1977.10 Proceedings under or related to the Act.
1977.11 Testimony.
1977.12 Exercise of any right afforded by the Act.
Procedures.
1977.15 Filing of complaint for discrimination.
1977.16 Notification of Secretary of Labor’s determination.
1977.17 Withdrawal of complaint.
1977.18 Acrbitration or other agency proceedings.
Some specific subjects.
1977.22 Employee refusal to comply with safety rules.
1977.23 State plans.

AUTHORITY: Secs. 8, 11, Occupational Safety and Health Act of 1970
(29 U. S. C. 657, 660); Secretary of Labor’s Order No. 12— 71 (36 FR
8754).

SOURCE: 38 FR 2681, Jan. 29, 1973, unless otherwise noted.

General

8 1977.1 Introductory statement.

(a) The Occupational Safety and Health Act of 1970 (29 U. S. C. 651, et
seq.), hereinafter referred to as the Act, is a Federal statute of general
application designed to regulate employment conditions relating to
occupational safety and health and to achieve safer and healthier
workplaces throughout the Nation. By terms of the Act, every person
engaged in a business affecting commerce who has employees is
required to furnish each of his employees employment and a place of
employment free from recognized hazards that are causing or likely to
cause death or serious physical harm, and, further, to comply with
occupational safety and health standards promulgated under the Act. See
part 1975 of this chapter concerning coverage of the Act.

(b) The Act provides, among other things, for the adoption of
occupational safety and health standards, research and development
activities, inspections and investigations of workplaces, and
recordkeeping requirements. Enforcement procedures initiated by the
Department of Labor, review proceedings before an independent quasi-
judicial agency (the Occupational Safety and Health Review
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Commission), and express judicial review are provided by the Act. In
addition, States which desire to assume responsibility for development
and enforcement of standards which are at least as effective as the
Federal standards published in this chapter may submit plans for such
development and enforcement of the Secretary of Labor.

(c) Employees and representatives of employees are afforded a wide
range of substantive and procedural rights under the Act. Moreover,
effective implementation of the Act and achievement of its goals depend
in large part upon the active but orderly participation of employees,
individually and through their representatives, at every level of safety
and health activity.

(d) This part deals essentially with the rights of employees afforded
under section 11(c) of the Act. Section 11(c) of the Act prohibits
reprisals, in any form, against employees who exercise rights under the
Act.

8 1977.2 Purpose of this part.

The purpose of this part is to make available in one place interpretations
of the various provisions of section 11(c) of the Act which will guide the
Secretary of Labor in the performance of his duties thereunder unless and
until otherwise directed by authoritative decisions of the courts, or
concluding, upon reexamination of an interpretation, that it is incorrect.

8 1977.3 General requirements of section 11( c) of the Act.

Section 11(c) provides in general that no person shall discharge or in any
manner discriminate against any employee because the employee has:

(a) Filed any complaint under or related to the Act;

(b) Instituted or caused to be instituted any proceeding under or related
to the Act;

(c) Testified or is about to testify in any proceeding under the Act or
related to the Act; or

(d) Exercised on his own behalf or on behalf of others any right afforded
by the Act. Any employee who believes that he has been discriminated
against in violation of section 11(c) of the Act may, within 30 days after
such violation occurs, lodge a complaint with the Secretary of Labor
alleging such violation. The Secretary shall then cause appropriate
investigation to be made. If, as a result of such investigation, the
Secretary determines that the provisions of section 11(c) have been
violated civil action may be instituted in any appropriate United States
district court, to restrain violations of section 11(c)(1) and to obtain other
appropriate relief, including rehiring or reinstatement of the employee to
his former position with back pay. Section 11(c) further provides for
notification of complainants by the Secretary of determinations made
pursuant to their complaints.

8 1977.4 Persons prohibited from discriminating.

Section 11(c) specifically states that “no person shall discharge or in any
manner discriminate against any employee’” because the employee has
exercised rights under the Act. Section 3(4) of the Act defines “person’’
as “one or more individuals, partnerships, associations, corporations,
business trusts, legal representatives, or any group of persons.”



6.6 Whistleblower Laws and Regulations

Consequently, the prohibitions of section 11(c) are not limited to actions
taken by employers against their own employees. A person may be
chargeable with discriminatory action against an employee of another
person. Section 11(c) would extend to such entities as organizations
representing employees for collective bargaining purposes, employment
agencies, or any other person in a position to discriminate against an
employee. See, Meek v. United States, 136 F. 2d 679 (6th Cir., 1943);
Bowe v. Judson C. Burns, 137 F. 2d 37 (3rd Cir., 1943).

§ 1977.5 Persons protected by section 11(c).

(a) All employees are afforded the full protection of section 11(c). For
purposes of the Act, an employee is defined as ‘‘an employee of an
employer who is employed in a business of his employer which affects
commerce.”” The Act does not define the term “‘employ.”” However, the
broad remedial nature of this legislation demonstrates a clear
congressional intent that the existence of an employment relationship, for
purposes of section 11(c), is to be based upon economic realities rather
than upon common law doctrines and concepts. See, U. S. v. Silk, 331 U.
S. 704 (1947); Rutherford Food Corporation v. McComb, 331 U. S. 722
(1947).

(b) For purposes of section 11(c), even an applicant for employment
could be considered an employee. See, NLRB v. Lamar Creamery, 246
F. 2d 8 (5th Cir., 1957). Further, because section 11(c) speaks in terms of
any employee, it is also clear that the employee need not be an employee
of the discriminator. The principal consideration would be whether the
person alleging discrimination was an ‘‘employee’” at the time of
engaging in protected activity.

(c) In view of the definitions of ““employer’” and “‘employee’’ contained
in the Act, employees of a State or political subdivision thereof would
not ordinarily be within the contemplated coverage of section 11(c).

8 1977.6 Unprotected activities distinguished.

(a) Actions taken by an employer, or others, which adversely affect an
employee may be predicated upon nondiscriminatory grounds. The
proscriptions of section 11(c) apply when the adverse action occurs
because the employee has engaged in protected activities. An employee’s
engagement in activities protected by the Act does not automatically
render him immune from discharge or discipline for legitimate reasons,
or from adverse action dictated by non- prohibited considerations. See,
NLRB v. Dixie Motor Coach Corp., 128 F. 2d 201 (5th Cir., 1942).

(b) At the same time, to establish a violation of section 11(c), the
employee’s engagement in protected activity need not be the sole
consideration behind discharge or other adverse action. If protected
activity was a substantial reason for the action, or if the discharge or
other adverse action would not have taken place *‘but for’> engagement
in protected activity, section 11(c) has been violated. See, Mitchell v.
Goodyear Tire & Rubber Co., 278 F. 2d 562 (8th Cir., 1960); Goldberg
v. Bama Manufacturing, 302 F. 2d 152 (5th Cir., 1962). Ultimately, the
issue as to whether a discharge was because of protected activity will
have to be determined on the basis of the facts in the particular case.
Specific protections
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8 1977.9 Complaints under or related to the Act.

(a) Discharge of, or discrimination against, an employee because the
employee has filed “‘any complaint * * * under or related to this Act * *
*** is prohibited by section 11(c). An example of a complaint made
““‘under’’ the Act would be an employee request for inspection pursuant
to section 8(f). However, this would not be the only type of complaint
protected by section 11(c). The range of complaints “‘related to’’ the Act
is commensurate with the broad remedial purposes of this legislation and
the sweeping scope of its application, which entails the full extent of the
commerce power. (See Cong. Rec., vol. 116 p. P. 42206 Dec. 17, 1970).
(b) Complaints registered with other Federal agencies which have the
authority to regulate or investigate occupational safety and health
conditions are complaints “‘related to’’ this Act. Likewise, complaints
made to State or local agencies regarding occupational safety and health
conditions would be “‘related to’” the Act. Such complaints, however,
must relate to conditions at the workplace, as distinguished from
complaints touching only upon general public safety and health.

(c) Further, the salutary principles of the Act would be seriously
undermined if employees were discouraged from lodging complaints
about occupational safety and health matters with their employers.
(Section 2(1), (2), and (3)). Such complaints to employers, if made in
good faith, therefore would be related to the Act, and an employee would
be protected against discharge or discrimination caused by a complaint to
the employer.

§ 1977.10 Proceedings under or related to the Act.

(a) Discharge of, or discrimination against, any employee because the
employee has ““instituted or caused to be instituted any proceeding under
or related to this Act’’ is also prohibited by section 11(c). Examples of
proceedings which could arise specifically under the Act would be
inspections of worksites under section 8 of the Act, employee contest of
abatement date under section 10(c) of the Act, employee initiation of
proceedings for promulgation of an occupational safety and health
standard under section 6(b) of the Act and part 1911 of this chapter,
employee application for modification of revocation of a variance under
section 6(d) of the Act and part 1905 of this chapter, employee judicial
challenge to a standard under section 6(f) of the Act and employee
appeal of an Occupational Safety and Health Review Commission order
under section 11(a) of the Act. In determining whether a “‘proceeding’’
is “related to’’ the Act, the considerations discussed in § 1977.9 would
also be applicable.

(b) An employee need not himself directly institute the proceedings. It is
sufficient if he sets into motion activities of others which result in
proceedings under or related to the Act.

§ 1977.11 Testimony.

Discharge of, or discrimination against, any employee because the
employee “has testified or is about to testify’” in proceedings under or
related to the Act is also prohibited by section 11(c). This protection
would of course not be limited to testimony in proceedings instituted or
caused to be instituted by the employee, but would extend to any
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statements given in the course of judicial, quasi- judicial, and
administrative proceedings, including inspections, investigations, and
administrative rule making or adjudicative functions. If the employee is
giving or is about to give testimony in any proceeding under or related to
the Act, he would be protected against discrimination resulting from such
testimony.

8 1977.12 Exercise of any right afforded by the Act.

(a) In addition to protecting employees who file complaints, institute
proceedings, or testify in proceedings under or related to the Act, section
11(c) also protects employees from discrimination occurring because of
the exercise “of any right afforded by this Act.”” Certain rights are
explicitly provided in the Act; for example, there is a right to participate
as a party in enforcement proceedings (section 10). Certain other rights
exist by necessary implication. For example, employees may request
information from the Occupational Safety and Health Administration;
such requests would constitute the exercise of a right afforded by the
Act. Likewise, employees interviewed by agents of the Secretary in the
course of inspections or investigations could not subsequently be
discriminated against because of their cooperation.

(b)(1) On the other hand, review of the Act and examination of the
legislative history discloses that, as a general matter, there is no right
afforded by the Act which would entitle employees to walk off the job
because of potential unsafe conditions at the workplace. Hazardous
conditions which may be in violation of the Act will ordinarily be
corrected by the employer, once brought to his attention. If corrections
are not accomplished, or if there is dispute about the existence of a
hazard, the employee will normally have opportunity to request
inspection of the workplace pursuant to section 8(f) of the Act, or to seek
the assistance of other public agencies which have responsibility in the
field of safety and health. Under such circumstances, therefore, an
employer would not ordinarily be in violation of section 11(c) by taking
action to discipline an employee for refusing to perform normal job
activities because of alleged safety or health hazards.

(2) However, occasions might arise when an employee is confronted
with a choice between not performing assigned tasks or subjecting
himself to serious injury or death arising from a hazardous condition at
the workplace. If the employee, with no reasonable alternative, refuses in
good faith to expose himself to the dangerous condition, he would be
protected against subsequent discrimination. The condition causing the
employee’s apprehension of death or injury must be of such a nature that
a reasonable person, under the circumstances then confronting the
employee, would conclude that there is a real danger of death or serious
injury and that there is insufficient time, due to the urgency of the
situation, to eliminate the danger through resort to regular statutory
enforcement channels. In addition, in such circumstances, the employee,
where possible, must also have sought from his employer, and been
unable to obtain, a correction of the dangerous condition.
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Procedures

8 1977.15 Filing of complaint for discrimination.

(a) Who may file. A complaint of section 11(c) discrimination may be
filed by the employee himself, or by a representative authorized to do so
on his behalf.

(b) Nature of filing. No particular form of complaint is required.

(c) Place of filing. Complaint should be filed with the Area Director
(Occupational Safety and Health Administration) responsible for
enforcement activities in the geographical area where the employee
resides or was employed.

(d) Time for filing.

(1) Section 11(c)(2) provides that an employee who believes that he has
been discriminated against in violation of section 11(c)(1) “may, within
30 days after such violation occurs,”” file a complaint with the Secretary
of Labor.

(2) A major purpose of the 30- day period in this provision is to allow the
Secretary to decline to entertain complaints which have become stale.
Accordingly, complaints not filed within 30 days of an alleged violation
will ordinarily be presumed to be untimely.

(3) However, there may be circumstances which would justify tolling of
the 30- day period on recognized equitable principles or because of
strongly extenuating circumstances, e. ¢., where the employer has
concealed, or misled the employee regarding the grounds for discharge
or other adverse action; or where the discrimination is in the nature of a
continuing violation. The pendency of grievance- arbitration proceedings
or filing with another agency, among others, are circumstances which do
not justify tolling the 30- day period. In the absence of circumstances
justifying a tolling of the 30- day period, untimely complaints will not be
processed.

8§ 1977.16 Notification of Secretary of Labor’s determination.

Section 11(c)(3) provides that the Secretary is to notify a complainant
within 90 days of the complaint of his determination whether prohibited
discrimination has occurred. This 90- day provision is considered
directory in nature. While every effort will be made to notify
complainants of the Secretary’s determination within 90 days, there may
be instances when it is not possible to meet the directory period set forth
in section 11(c)(3).

§ 1977.17 Withdrawal of complaint.

Enforcement of the provisions of section 11(c) is not only a matter of
protecting rights of individual employees, but also of public interest.
Attempts by an employee to withdraw a previously filed complaint will
not necessarily result in termination of the Secretary’s investigation. The
Secretary’s jurisdiction cannot be foreclosed as a matter of law by
unilateral action of the employee. However, a voluntary and uncoerced
request from a complainant to withdraw his complaint will be given
careful consideration and substantial weight as a matter of policy and
sound enforcement procedure.
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§ 1977.18 Arbitration or other agency proceedings.

(a) General.

(1) An employee who files a complaint under section 11(c) of the Act
may also pursue remedies under grievance arbitration proceedings in
collective bargaining agreements. In addition, the complainant may
concurrently resort to other agencies for relief, such as the National
Labor Relations Board. The Secretary’s jurisdiction to entertain section
11(c) complaints, to investigate, and to determine whether discrimination
has occurred, is independent of the jurisdiction of other agencies or
bodies. The Secretary may file action in U. S. district court regardless of
the pendency of other proceedings.

(2) However, the Secretary also recognizes the national policy favoring
voluntary resolution of disputes under procedures in collective
bargaining agreements. See, e. g., Boy’s Markets, Inc. v. Retail Clerks,
398 U. S. 235 (1970); Republic Steel Corp. v. Maddox, 379 U. S. 650
(1965); Carey v. Westinghouse Electric Co., 375 U. S. 261 (1964);
Collier Insulated Wire, 192 NLRB No. 150 (1971). By the same token,
due deference should be paid to the jurisdiction of other forums
established to resolve disputes which may also be related to section 11(c)
complaints.

(3) Where a complainant is in fact pursuing remedies other than those
provided by section 11(c), postponement of the Secretary’s
determination and deferral to the results of such proceedings may be in
order. See, Burlington Truck Lines, Inc., v. U. S., 371 U. S. 156 (1962).
(b) Postponement of determination. Postponement of determination
would be justified where the rights asserted in other proceedings are
substantially the same as rights under section 11(c) and those
proceedings are not likely to violate the rights guaranteed by section
11(c). The factual issues in such proceedings must be substantially the
same as those raised by section 11(c) complaint, and the forum hearing
the matter must have the power to determine the ultimate issue of
discrimination. See Rios v. Reynolds Metals Co., F. 2d (5th Cir., 1972),
41 U. S. L. W. 1049 (Oct. 10, 1972); Newman v. Avco Corp., 451 F. 2d
743 (6th Cir., 1971).

(c) Deferral to outcome of other proceedings. A determination to defer to
the outcome of other proceedings initiated by a complainant must
necessarily be made on a case- to- case basis, after careful scrutiny of all
available information. Before deferring to the results of other
proceedings, it must be clear that those proceedings dealt adequately
with all factual issues, that the proceedings were fair, regular, and free of
procedural infirmities, and that the outcome of the proceedings was not
repugnant to the purpose and policy of the Act. In this regard, if such
other actions initiated by a complainant are dismissed without
adjudicatory hearing thereof, such dismissal will not ordinarily be
regarded as determinative of the section 11(c) complaint.
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Some specific subjects

§ 1977.22 Employee refusal to comply with safety rules.

Employees who refuse to comply with occupational safety and health
standards or valid safety rules implemented by the employer in
furtherance of the Act are not exercising any rights afforded by the Act.
Disciplinary measures taken by employers solely in response to
employee refusal to comply with appropriate safety rules and regulations,
will not ordinarily be regarded as discriminatory action prohibited by
section 11(c). This situation should be distinguished from refusals to
work, as discussed in § 1977.12.

§ 1977.23 State plans.

A State which is implementing its own occupational safety and health
enforcement program pursuant to section 18 of the Act and parts 1902
and 1952 of this chapter must have provisions as effective as those of
section 11(c) to protect employees from discharge or discrimination.
Such provisions do not divest either the Secretary of Labor or Federal
district courts of jurisdiction over employee complaints of
discrimination. However, the Secretary of Labor may refer complaints of
employees adequately protected by State Plans’ provisions to the
appropriate state agency. The basic principles outlined in § 1977.18,
supra will be observed as to deferrals to findings of state agencies.

Federal Mine Safety and Health Review Commission
Complaints of Discharge, Discrimination and Interference
29 C.F.R. Part 2700

Subpart D - Complaints for Compensation

2700.35 Time to file.
2700.36 Contents of complaint.
2700.37 Answer.
Subpart E - Complaints of Discharge, Discrimination or Interference
2700.40 Who may file.
2700.41 Time to file.
2700.42 Contents of complaint.
2700.43 Answer.
2700.44 Petition for assessment of penalty
in discrimination cases.
2700.45 Temporary reinstatement proceedings.

AUTHORITY: 30 U.S.C. 815, 820 and 823.
SOURCE: 58 FR 12164, Mar. 3, 1993, unless otherwise noted.

Subpart D - Complaints for Compensation

§ 2700.35 Time to file.

A complaint for compensation under section 111 of the Act, 30 U.S.C.
821, shall be filed within 90 days after the beginning of the period during
which the complainants are idled or would have been idled by the order
that gives rise to the claim.
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§ 2700.36 Contents of complaint.

A complaint for compensation shall include:

(@) A short and plain statement of the facts giving rise to the claim,
including the period for which compensation is claimed:;

(b) The total amount of the compensation claimed, if known; and

(c) A legible copy of any pertinent order of withdrawal or, if a legible
copy is not available, the text of the order.

§ 2700.37 Answer.

Within 30 days after service of a complaint for compensation, the
operator shall file an answer responding to each allegation of the
complaint.

Subpart E - Complaints of Discharge, Discrimination or Interference

§ 2700.40 Who may file.

(a) The Secretary. A discrimination complaint under section 105(c)(2) of
the Act, 30 U.S.C. 815(c)(2), shall be filed by the Secretary if, after an
investigation conducted pursuant to section 105(c)(2), the Secretary
determines that a violation of section 105(c)(1), 30 U.S.C. 815(c)(1), has
occurred.

(b) Miner, representative of miners, or applicant for employment. A
discrimination complaint under section 105(c)(3) of the Act, 30 U.S.C.
815(c)(3), may be filed by the complaining miner, representative of
miners, or applicant for employment if the Secretary, after investigation,
has determined that the provisions of section 105(c)(1) of the Act, 30
U.S.C. 815(c)(1), have not been violated.

§ 2700.41 Time to file.

(a) The Secretary. A discrimination complaint shall be filed by the
Secretary within 30 days after his written determination that a violation
has occurred.

(b) Miner, representative of miners, or applicant for employment. A
discrimination complaint may be filed by a complaining miner,
representative of miners, or applicant for employment within 30 days
after receipt of a written determination by the Secretary that no violation
has occurred.

§ 2700.42 Contents of complaint.

A discrimination complaint shall include a short and plain statement of
the facts, setting forth the alleged discharge, discrimination or
interference, and a statement of the relief requested.

§ 2700.43 Answer.

Within 30 days after service of a discrimination complaint, the
respondent shall file an answer responding to each allegation of the
complaint.

§ 2700.44 Petition for assessment of penalty in discrimination cases.

(a) Petition for assessment of penalty in Secretary’s complaint. A
discrimination complaint filed by the Secretary shall propose a civil
penalty of a specific amount for the alleged violation of section 105(c) of
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the Act, 30 U.S.C. 815(c). The petition for assessment of penalty shall
include a short and plain statement of supporting reasons based on the
criteria for penalty assessment set forth in section 110(i) of the Act. 30
U.S.C. 820(1).

(b) Petition for assessment of penalty after sustaining of complaint by
miner, representative of miners, or applicant for employment.
Immediately upon issuance of a decision by a Judge sustaining a
discrimination complaint brought pursuant to section 105(c)(3), 30
U.S.C. 815(c)(3), the Judge shall notify the Secretary in writing of such
determination. The Secretary shall file with the Commission a petition
for assessment of civil penalty within 45 days of receipt of such notice.

§ 2700.45 Temporary reinstatement proceedings.

(a) Service of pleadings. A copy of each document filed with the
Commission in a temporary reinstatement proceeding shall be served on
all parties either by personal delivery, including courier service, or by
certified or registered mail, return receipt requested.

(b) Contents of application. An application for temporary reinstatement
shall state the Secretary’s finding that the miner’s discrimination
complaint was not frivolously brought and shall be accompanied by an
affidavit setting forth the Secretary’s reasons supporting his finding. The
application also shall include a copy of the miner’s complaint to the
Secretary, and proof of notice to and service on the person against whom
relief is sought by the most expeditious means of notice and delivery
reasonably available.

(c) Request for hearing. Within 10 days following receipt of the
Secretary’s application for temporary reinstatement, the person against
whom relief is sought shall advise the Commission’s Chief
Administrative Law Judge or his designee, and simultaneously notify the
Secretary, whether a hearing on the application is requested. If no
hearing is requested, the Judge assigned to the matter shall review
immediately the Secretary’s application and, if based on the contents
thereof the Judge determines that the miner’s complaint was not
frivolously brought, he shall issue immediately a written order of
temporary reinstatement. If a hearing on the application is requested, the
hearing shall be held within 10 days following receipt of the request for
hearing by the Commission’s Chief Administrative Law Judge or his
designee, unless compelling reasons are shown in an accompanying
request for an extension of time.

(d) Hearing. The scope of a hearing on an application for temporary
reinstatement is limited to a determination as to whether the miner’s
complaint was frivolously brought. The burden of proof shall be upon the
Secretary to establish that the complaint was not frivolously brought. In
support of his application for temporary reinstatement, the Secretary may
limit his presentation to the testimony of the complainant. The
respondent shall have an opportunity to cross-examine any witnesses
called by the Secretary and may present testimony and documentary
evidence in support of its position that the complaint was frivolously
brought.

(e) Order on application. Within 7 days following the close of a hearing
on an application for temporary reinstatement, the Judge shall issue a
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written order granting or denying the application. However, in
extraordinary circumstances, the Judge’s time for issuing an order may
be extended as deemed necessary by the Judge. The Judge’s order shall
include findings and conclusions supporting the determination as to
whether the miner’s complaint has been frivolously brought. The parties
shall be notified of his determination by the most expeditious means
reasonably available. Service of the order granting or denying the
application shall be by certified or registered mail, return receipt
requested.

(f) Review of order. Review by the Commission of a Judge’s written
order granting or denying an application for temporary reinstatement
may be sought by filing with the Commission a petition for review with
supporting arguments within 5 days following receipt of the Judge’s
written order. The opposing party shall be served simultaneously. The
filing of a petition for review shall not stay the effect of the Judge’s order
unless the Commission so directs. Any response shall be filed within 5
days following receipt of a petition. The Commission’s ruling on a
petition for review shall be rendered within 10 days following receipt of
any response or the expiration of the period for filing such response. In
extraordinary circumstances, the Commission’s time for decision may be
extended.

(g) Dissolution of order. If, following an order of temporary
reinstatement, the Secretary determines that the provisions of section
105(c)(1), 30 U.S.C. 815(c)(1), have not been violated, the Judge shall be
so notified and shall enter an order dissolving the order of reinstatement.
An order dissolving the order of reinstatement shall not bar the filing of
an action by the miner in his own behalf under section 105(c)(3) of the
Act, 30 U.S.C. 815(c)(3), and § 2700.40(b) of these rules.



SECTION 7

CRIMINAL PROHIBITION
AGAINST RETALIATION

Obstruction of Justice
Retaliation Against Informants.
18 U.S.C. § 1513(¢)

(e) Whoever knowingly, with the intent to retaliate, takes any action
harmful to any person, including interference with the lawful employment
or livelihood of any person, for providing to a law enforcement officer any
truthful information relating to the commission or possible commission of
any Federal offense, shall be fined under this title or imprisoned not more
than 10 years, or both.

Obstruction of Justice
Tampering with a witness, victim,
or an informant

18 U.S.C. § 1512(b)(c)(d) and (e)

(b) Whoever knowingly uses intimidation or physical force, threatens, or
corruptly persuades another person, or attempts to do so, or engages in
misleading conduct toward another person, with intent to—

(1) influence, delay, or prevent the testimony of any person in an official
proceeding;

(2) cause or induce any person to—

(A) withhold testimony, or withhold a record, document, or other object,
from an official proceeding;

(B) alter, destroy, mutilate, or conceal an object with intent to impair the
object’s integrity or availability for use in an official proceeding;

(C) evade legal process summoning that person to appear as a witness, or
to produce a record, document, or other object, in an official proceeding;
or

(D) be absent from an official proceeding to which such person has been
summoned by legal process; or

(3) hinder, delay, or prevent the communication to a law enforcement
officer or judge of the United States of information relating to the
commission or possible commission of a Federal offense or a violation of
conditions of probation, parole, or release pending judicial proceedings;
shall be fined under this title or imprisoned not more than 20 years, or
both.

(c) Whoever intentionally harasses another person and thereby hinders,
delays, prevents, or dissuades any person from—

(1) attending or testifying in an official proceeding;

(2) reporting to a law enforcement officer or judge of the United States the
commission or possible commission of a Federal offense or a violation of
conditions of probation, parole, or release pending judicial proceedings;
(3) arresting or seeking the arrest of another person in connection with a
Federal offense; or
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(4) causing a criminal prosecution, or a parole or probation revocation
proceeding, to be sought or instituted, or assisting in such prosecution or
proceeding; or attempts to do so, shall be fined under this title or
imprisoned not more than three years, or both.

(d) In a prosecution for an offense under this section, it is an affirmative
defense, as to which the defendant has the burden of proof by a
preponderance of the evidence, that the conduct consisted solely of lawful
conduct and that the defendant's sole intention was to encourage, induce,
or cause the other person to testify truthfully.

(e) For the purposes of this section—

(1) an official proceeding need not be pending or about to be instituted at
the time of the offense; and

(2) the testimony, or the record, document, or other object need not be
admissible in evidence or free of a claim of privilege.

Racketeer and Corrupt
Organizations Act

(Civil RICO)

18 U.S.C. 8 1961, 1962 and 1964

18 U.S.C. § 1961. Definitions
As used in this chapter--

(1) "racketeering activity" means. . .
(B) any act which is indictable under any of the following provisions of
title 18, United States Code: . . . section 1512 (relating to tampering with a
witness, victim, or an informant), section 1513 (relating to retaliating
against a witness, victim, or an informant)

* x %
(3) "person" includes any individual or entity capable of holding a legal or
beneficial interest in property;

(4) "enterprise" includes any individual, partnership, corporation,
association, or other legal entity, and any union or group of individuals
associated in fact although not a legal entity;

(5) "pattern of racketeering activity" requires at least two acts of
racketeering activity, one of which occurred after the effective date of this
chapter and the last of which occurred within ten years (excluding any
period of imprisonment) after the commission of a prior act of
racketeering activity

* * %

§ 1962. Prohibited activities

* % *

(c) It shall be unlawful for any person employed by or associated with any
enterprise engaged in, or the activities of which affect, interstate or foreign
commerce, to conduct or participate, directly or indirectly, in the conduct
of such enterprise's affairs through a pattern of racketeering activity* * *
(d) It shall be unlawful for any person to conspire to violate any of the
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provisions of subsection (c) of this section.
§ 1964. Civil remedies

(c) Any person injured in his business or property by reason of a violation
of section 1962 of this chapter may sue therefor in any appropriate United
States district court and shall recover threefold the damages he sustains
and the cost of the suit, including a reasonable attorney's fee * * *

(d)A final judgment or decree rendered in favor of the United States in any
criminal proceeding brought by the United States under this chapter shall
estop the defendant from denying the essential allegations of the criminal
offense in any subsequent civil proceeding brought by the United States.

Retaliation for Exercise of Civil Rights
Conspiracy
18 U.S.C. § 241

If two or more persons conspire to injure, oppress, threaten, or intimidate
any person in any State, Territory, Commonwealth, Possession, or District
in the free exercise or enjoyment of any right or privilege secured to him
by the Constitution or laws of the United States, or because of his having
so exercised the same; or If two or more persons go in disguise on the
highway, or on the premises of another, with intent to prevent or hinder his
free exercise or enjoyment of any right or privilege so secured —

They shall be fined under this title or imprisoned not more than ten years,
or both; and if death results from the acts committed in violation of this
section or if such acts include kidnapping or an attempt to kidnap,
aggravated sexual abuse or an attempt to commit aggravated sexual abuse,
or an attempt to kill, they shall be fined under this title or imprisoned for
any term of years or for life, or both, or may be sentenced to death.

UNITED STATES SENTENCING COMMISSION,

Guidelines Manual
Section 8B2.1 (Nov. 1, 2004)
EFFECTIVE COMPLINACE AND ETHICS PROGRAM

§ 8B2.1. Effective Compliance and Ethics Program

(a) To have an effective compliance and ethics program, for purposes
of subsection (f) of 88C2.5 (Culpability Score) and subsection (c)(1) of
88D1.4 (Recommended Conditions of Probation - Organizations), an
organization shall—

(1) exercise due diligence to prevent and detect criminal conduct; and

(2) otherwise promote an organizational culture that encourages ethical
conduct and a commitment to compliance with the law.
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Such compliance and ethics program shall be reasonably designed,
implemented, and enforced so that the program is generally effective in
preventing and detecting criminal conduct. The failure to prevent or
detect the instant offense does not necessarily mean that the program is
not generally effective in preventing and detecting criminal conduct.

(b) Due diligence and the promotion of an organizational culture that
encourages ethical conduct and a commitment to compliance with the
law within the meaning of subsection (a) minimally require the
following:

(1) The organization shall establish standards and procedures to prevent
and detect criminal conduct.

(2) (A) The organization’s governing authority shall be knowledgeable
about the content and operation of the compliance and ethics program
and shall exercise reasonable oversight with respect to the
implementation and effectiveness of the compliance and ethics
program.

(B) High-level personnel of the organization shall ensure that the
organization has an effective compliance and ethics program, as
described in this guideline. Specific individual(s) within high-level
personnel shall be assigned overall responsibility for the compliance
and ethics program.

(C) Specific individual(s) within the organization shall be delegated
day-to-day operational responsibility for the compliance and ethics
program. Individual(s) with operational responsibility shall report
periodically to high-level personnel and, as appropriate, to the
governing authority, or an appropriate subgroup of the governing
authority, on the effectiveness of the compliance and ethics program.
To carry out such operational responsibility, such individual(s) shall be
given adequate resources, appropriate authority, and direct access to the
governing authority or an appropriate subgroup of the governing
authority.

(3) The organization shall use reasonable efforts not to include within
the substantial authority personnel of the organization any individual
whom the organization knew, or should have known through the
exercise of due diligence, has engaged in illegal activities or other
conduct inconsistent with an effective compliance and ethics program.

(4) (A) The organization shall take reasonable steps to communicate
periodically and in a practical manner its standards and procedures, and
other aspects of the compliance and ethics program, to the individuals
referred to in subdivision (B) by conducting effective training programs
and otherwise disseminating information appropriate to such
individuals’ respective roles and responsibilities.

(B) The individuals referred to in subdivision (A) are the members of
the governing authority, high-level personnel, substantial authority
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personnel, the organization’s employees, and, as appropriate, the
organization’s agents.

(5) The organization shall take reasonable steps—

(A) to ensure that the organization’s compliance and ethics program is
followed, including monitoring and auditing to detect criminal conduct;

(B) to evaluate periodically the effectiveness of the organization’s
compliance and ethics program; and

(C) to have and publicize a system, which may include mechanisms
that allow for anonymity or confidentiality, whereby the organization’s
employees and agents may report or seek guidance regarding potential
or actual criminal conduct without fear of retaliation.

(6) The organization’s compliance and ethics program shall be
promoted and enforced consistently throughout the organization
through

(A) appropriate incentives to perform in accordance with the
compliance and ethics program; and

(B) appropriate disciplinary measures for engaging in criminal conduct
and for failing to take reasonable steps to prevent or detect criminal
conduct.

(7) After criminal conduct has been detected, the organization shall take
reasonable steps to respond appropriately to the criminal conduct and to
prevent further similar criminal conduct, including making any necessary
modifications to the organization’s compliance and ethics program.

(c) In implementing subsection (b), the organization shall periodically
assess the risk of criminal conduct and shall take appropriate steps to
design, implement, or modify each requirement set forth in subsection
(b) to reduce the risk of criminal conduct identified through this
process.

Commentary
Application Notes:

(1) Definitions.—For purposes of this guideline:

"Compliance and ethics program™ means a program designed to prevent
and detect criminal conduct.

"Governing authority™ means the (A) the Board of Directors; or (B) if
the organization does not have a Board of Directors, the highest-level
governing body of the organization.

"High-level personnel of the organization" and "substantial authority
personnel” have the meaning given those terms in the Commentary to
88AL1.2 (Application Instructions - Organizations).
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"Standards and procedures” means standards of conduct and internal
controls that are reasonably capable of reducing the likelihood of
criminal conduct.

(2) Factors to Consider in Meeting Requirements of this Guideline.—

(A) In General.—Each of the requirements set forth in this guideline
shall be met by an organization; however, in determining what specific
actions are necessary to meet those requirements, factors that shall be
considered include: (i) applicable industry practice or the standards
called for by any applicable governmental regulation; (ii) the size of the
organization; and (iii) similar misconduct.

(B) Applicable Governmental Regulation and Industry Practice.—An
organization’s failure to incorporate and follow applicable industry
practice or the standards called for by any applicable governmental
regulation weighs against a finding of an effective compliance and
ethics program.

(C) The Size of the Organization.—

(i) In General.—The formality and scope of actions that an organization
shall take to meet the requirements of this guideline, including the
necessary features of the organization’s standards and procedures,
depend on the size of the organization.

(i) Large Organizations.—A large organization generally shall devote
more formal operations and greater resources in meeting the
requirements of this guideline than shall a small organization. As
appropriate, a large organization should encourage small organizations
(especially those that have, or seek to have, a business relationship with
the large organization) to implement effective compliance and ethics
programs.

(iii) Small Organizations.—In meeting the requirements of this
guideline, small organizations shall demonstrate the same degree of
commitment to ethical conduct and compliance with the law as large
organizations. However, a small organization may meet the
requirements of this guideline with less formality and fewer resources
than would be expected of large organizations. In appropriate
circumstances, reliance on existing resources and simple systems can
demonstrate a degree of commitment that, for a large organization,
would only be demonstrated through more formally planned and
implemented systems.

Examples of the informality and use of fewer resources with which a
small organization may meet the requirements of this guideline include
the following: (i) the governing authority’s discharge of its
responsibility for oversight of the compliance and ethics program by
directly managing the organization’s compliance and ethics efforts; (ii)
training employees through informal staff meetings, and monitoring
through regular "walk-arounds” or continuous observation while
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managing the organization; (iii) using available personnel, rather than
employing separate staff, to carry out the compliance and ethics
program; and (iv) modeling its own compliance and ethics program on
existing, well-regarded compliance and ethics programs and best
practices of other similar organizations.

(D) Recurrence of Similar Misconduct .—Recurrence of similar
misconduct creates doubt regarding whether the organization took
reasonable steps to meet the requirements of this guideline. For
purposes of this subdivision, "similar misconduct” has the meaning
given that term in the Commentary to §8A1.2 (Application Instructions
- Organizations).

(3) Application of Subsection (b)(2).—High-level personnel and
substantial authority personnel of the organization shall be
knowledgeable about the content and operation of the compliance and
ethics program, shall perform their assigned duties consistent with the
exercise of due diligence, and shall promote an organizational culture
that encourages ethical conduct and a commitment to compliance with
the law.

If the specific individual(s) assigned overall responsibility for the
compliance and ethics program does not have day-to-day operational
responsibility for the program, then the individual(s) with day-to-day
operational responsibility for the program typically should, no less than
annually, give the governing authority or an appropriate subgroup
thereof information on the implementation and effectiveness of the
compliance and ethics program.

(4) Application of Subsection (b)(3) .—

(A) Consistency with Other Law .—Nothing in subsection (b)(3) is
intended to require conduct inconsistent with any Federal, State, or
local law, including any law governing employment or hiring practices.

(B) Implementation .—In implementing subsection (b)(3), the
organization shall hire and promote individuals so as to ensure that all
individuals within the high-level personnel and substantial authority
personnel of the organization will perform their assigned duties in a
manner consistent with the exercise of due diligence and the promotion
of an organizational culture that encourages ethical conduct and a
commitment to compliance with the law under subsection (a). With
respect to the hiring or promotion of such individuals, an organization
shall consider the relatedness of the individual’s illegal activities and
other misconduct (i.e., other conduct inconsistent with an effective
compliance and ethics program) to the specific responsibilities the
individual is anticipated to be assigned and other factors such as: (i) the
recency of the individual’s illegal activities and other misconduct; and
(i1) whether the individual has engaged in other such illegal activities
and other such misconduct.

(5) Application of Subsection (b)(6).—Adequate discipline of
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individuals responsible for an offense is a necessary component of
enforcement; however, the form of discipline that will be appropriate
will be case specific.

(6) Application of Subsection (c) .—To meet the requirements of
subsection (c), an organization shall:

(A) Assess periodically the risk that criminal conduct will occur,
including assessing the following:

(i) The nature and seriousness of such criminal conduct.

(ii) The likelihood that certain criminal conduct may occur because of
the nature of the organization’s business. If, because of the nature of an
organization’s business, there is a substantial risk that certain types of
criminal conduct may occur, the organization shall take reasonable
steps to prevent and detect that type of criminal conduct. For example,
an organization that, due to the nature of its business, employs sales
personnel who have flexibility to set prices shall establish standards and
procedures designed to prevent and detect price-fixing. An organization
that, due to the nature of its business, employs sales personnel who have
flexibility to represent the material characteristics of a product shall
establish standards and procedures designed to prevent and detect
fraud.

(iii) The prior history of the organization. The prior history of an
organization may indicate types of criminal conduct that it shall take
actions to prevent and detect.

(B) Prioritize periodically, as appropriate, the actions taken pursuant to
any requirement set forth in subsection (b), in order to focus on
preventing and detecting the criminal conduct identified under
subdivision (A) of this note as most serious, and most likely, to occur.

(C) Modify, as appropriate, the actions taken pursuant to any
requirement set forth in subsection (b) to reduce the risk of criminal
conduct identified under subdivision (A) of this note as most serious,
and most likely, to occur.

Background: This section sets forth the requirements for an effective
compliance and ethics program. This section responds to section
805(a)(2)(5) of the Sarbanes-Oxley Act of 2002, Public Law 107-204,
which directed the Commission to review and amend, as appropriate,
the guidelines and related policy statements to ensure that the
guidelines that apply to organizations in this chapter "are sufficient to
deter and punish organizational criminal misconduct."

The requirements set forth in this guideline are intended to achieve
reasonable prevention and detection of criminal conduct for which the
organization would be vicariously liable. The prior diligence of an
organization in seeking to prevent and detect criminal conduct has a
direct bearing on the appropriate penalties and probation terms for the
organization if it is convicted and sentenced for a criminal offense.



SECTION 8
FEDERAL CONTRACTOR FRAUD
AND WHISTLEBLOWER PROTECTION
MANDATES

False Claims Act
31 U.S.C. §3729-3732

8§ 3729. False claims

(a) Liability for Certain Acts. Any person who—

(1) knowingly presents, or causes to be presented, to an officer or
employee of the United States Government or a member of the Armed
Forces of the United States a false or fraudulent claim for payment or
approval,

(2) knowingly makes, uses, or causes to be made or used, a false record
or statement to get a false or fraudulent claim paid or approved by the
Government;

(3) conspires to defraud the Government by getting a false or fraudulent
claim allowed or paid,;

(4) has possession, custody, or control of property or money used, or to
be used, by the Government and, intending to defraud the Government or
willfully to conceal the property, delivers, or causes to be delivered, less
property than the amount for which the person receives a certificate or
receipt;

(5) authorized to make or deliver a document certifying receipt of
property used, or to be used, by the Government and, intending to
defraud the Government, makes or delivers the receipt without
completely knowing that the information on the receipt is true;

(6) knowingly buys, or receives as a pledge of an obligation or debt,
public property from an officer or employee of the Government, or a
member of the Armed Forces, who lawfully may not sell or pledge the
property; or

(7) knowingly makes, uses, or causes to be made or used, a false record
or statement to conceal, avoid, or decrease an obligation to pay or
transmit money or property to the Government, is liable to the United
States Government for a civil penalty of not less than $5,000 and not
more than $10,000, plus 3 times the amount of damages which the
Government sustains because of the act of that person, except that if the
court finds that—

(A) the person committing the violation of this subsection furnished
officials of the United States responsible for investigating false claims
violations with all information known to such person about the violation
within 30 days after the date on which the defendant first obtained the
information;

(B) such person fully cooperated with any Government investigation of
such violation; and

(C) at the time such person furnished the United States with the
information about the violation, no criminal prosecution, civil action, or
administrative action had commenced under this title with respect to such
violation, and the person did not have actual knowledge of the existence
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of an investigation into such violation; the court may assess not less than
2 times the amount of damages which the Government sustains because
of the act of the person. A person violating this subsection shall also be
liable to the United States Government for the costs of a civil action
brought to recover any such penalty or damages.

(b) Knowing and Knowingly Defined. For purposes of this section, the
terms "knowing" and "knowingly" mean that a person, with respect to
information—

(1) has actual knowledge of the information;

(2) acts in deliberate ignorance of the truth or falsity of the information;
or

(3) acts in reckless disregard of the truth or falsity of the information, and
no proof of specific intent to defraud is required.

(c) Claim Defined. For purposes of this section, "claim" includes any
request or demand, whether under a contract or otherwise, for money or
property which is made to a contractor, grantee, or other recipient if the
United States Government provides any portion of the money or property
which is requested or demanded, or if the Government will reimburse
such contractor, grantee, or other recipient for any portion of the money
or property which is requested or demanded.

(d) Exemption From Disclosure. Any information furnished pursuant to
subparagraphs (A) through (C) of subsection (a) shall be exempt from
disclosure under section 552 of title 5.

(e) Exclusion. This section does not apply to claims, records, or
statements made under the Internal Revenue Code of 1986.

§ 3730. Civil actions for false claims

(a) Responsibilities of the Attorney General. The Attorney General
diligently shall investigate a violation under section 3729. If the Attorney
General finds that a person has violated or is violating section 3729, the
Attorney General may bring a civil action under this section against the
person.

(b) Actions by Private Persons.

(1) A person may bring a civil action for a violation of section 3729 for
the person and for the United States Government. The action shall be
brought in the name of the Government. The action may be dismissed
only if the court and the Attorney General give written consent to the
dismissal and their reasons for consenting.

(2) A copy of the complaint and written disclosure of substantially all
material evidence and information the person possesses shall be served
on the Government pursuant to Rule 4(d)(4) of the Federal Rules of Civil
Procedure. The complaint shall be filed in camera, shall remain under
seal for at least 60 days, and shall not be served on the defendant until
the court so orders. The Government may elect to intervene and proceed
with the action within 60 days after it receives both the complaint and the
material evidence and information.

(3) The Government may, for good cause shown, move the court for
extensions of the time during which the complaint remains under seal
under paragraph (2). Any such motions may be supported by affidavits or
other submissions in camera. The defendant shall not be required to
respond to any complaint filed under this section until 20 days after the
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complaint is unsealed and served upon the defendant pursuant to Rule 4
of the Federal Rules of Civil Procedure.

(4) Before the expiration of the 60-day period or any extensions obtained
under paragraph (3), the Government shall—

(A) proceed with the action, in which case the action shall be conducted
by the Government; or

(B) notify the court that it declines to take over the action, in which case
the person bringing the action shall have the right to conduct the action.
(5) When a person brings an action under this subsection, no person
other than the Government may intervene or bring a related action based
on the facts underlying the pending action.

(c) Rights of the Parties to Qui Tam Actions.

(1) If the Government proceeds with the action, it shall have the primary
responsibility for prosecuting the action, and shall not be bound by an act
of the person bringing the action. Such person shall have the right to
continue as a party to the action, subject to the limitations set forth in
paragraph (2).

(2)(A) The Government may dismiss the action notwithstanding the
objections of the person initiating the action if the person has been
notified by the Government of the filing of the motion and the court has
provided the person with an opportunity for a hearing on the motion.

(B) The Government may settle the action with the defendant
notwithstanding the objections of the person initiating the action if the
court determines, after a hearing, that the proposed settlement is fair,
adequate, and reasonable under all the circumstances. Upon a showing of
good cause, such hearing may be held in camera.

(C) Upon a showing by the Government that unrestricted participation
during the course of the litigation by the person initiating the action
would interfere with or unduly delay the Government's prosecution of the
case, or would be repetitious, irrelevant, or for purposes of harassment,
the court may, in its discretion, impose limitations on the person's
participation, such as—

(1) limiting the number of witnesses the person may call; (ii) limiting the
length of the testimony of such witnesses; (iii) limiting the person's
cross-examination of witnesses; or (iv) otherwise limiting the
participation by the person in the litigation.

(D) Upon a showing by the defendant that unrestricted participation
during the course of the litigation by the person initiating the action
would be for purposes of harassment or would cause the defendant undue
burden or unnecessary expense, the court may limit the participation by
the person in the litigation.

(3) If the Government elects not to proceed with the action, the person
who initiated the action shall have the right to conduct the action. If the
Government so requests, it shall be served with copies of all pleadings
filed in the action and shall be supplied with copies of all deposition
transcripts (at the Government's expense). When a person proceeds with
the action, the court, without limiting the status and rights of the person
initiating the action, may nevertheless permit the Government to
intervene at a later date upon a showing of good cause.

(4) Whether or not the Government proceeds with the action, upon a
showing by the Government that certain actions of discovery by the
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person initiating the action would interfere with the Government's
investigation or prosecution of a criminal or civil matter arising out of
the same facts, the court may stay such discovery for a period of not
more than 60 days. Such a showing shall be conducted in camera. The
court may extend the 60-day period upon a further showing in camera
that the Government has pursued the criminal or civil investigation or
proceedings with reasonable diligence and any proposed discovery in the
civil action will interfere with the ongoing criminal or civil investigation
or proceedings.

(5) Notwithstanding subsection (b), the Government may elect to pursue
its claim through any alternate remedy available to the Government,
including any administrative proceeding to determine a civil money
penalty. If any such alternate remedy is pursued in another proceeding,
the person initiating the action shall have the same rights in such
proceeding as such person would have had if the action had continued
under this section. Any finding of fact or conclusion of law made in such
other proceeding that has become final shall be conclusive on all parties
to an action under this section. For purposes of the preceding sentence, a
finding or conclusion is final if it has been finally determined on appeal
to the appropriate court of the United States, if all time for filing such an
appeal with respect to the finding or conclusion has expired, or if the
finding or conclusion is not subject to judicial review.

(d) Award to Qui Tam Plaintiff.

(1) If the Government proceeds with an action brought by a person under
subsection (b), such person shall, subject to the second sentence of this
paragraph, receive at least 15 percent but not more than 25 percent of the
proceeds of the action or settlement of the claim, depending upon the
extent to which the person substantially contributed to the prosecution of
the action. Where the action is one which the court finds to be based
primarily on disclosures of specific information (other than information
provided by the person bringing the action) relating to allegations or
transactions in a criminal, civil, or administrative hearing, in a
congressional, administrative, or Government [sic] Accounting Office
report, hearing, audit, or investigation, or from the news media, the court
may award such sums as it considers appropriate, but in no case more
than 10 percent of the proceeds, taking into account the significance of
the information and the role of the person bringing the action in
advancing the case to litigation. Any payment to a person under the first
or second sentence of this paragraph shall be made from the proceeds.
Any such person shall also receive an amount for reasonable expenses
which the court finds to have been necessarily incurred, plus reasonable
attorneys' fees and costs. All such expenses, fees, and costs shall be
awarded against the defendant.

(2) If the Government does not proceed with an action under this section,
the person bringing the action or settling the claim shall receive an
amount which the court decides is reasonable for collecting the civil
penalty and damages. The amount shall be not less than 25 percent and
not more than 30 percent of the proceeds of the action or settlement and
shall be paid out of such proceeds. Such person shall also receive an
amount for reasonable expenses which the court finds to have been
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necessarily incurred, plus reasonable attorneys' fees and costs. All such
expenses, fees, and costs shall be awarded against the defendant.

(3) Whether or not the Government proceeds with the action, if the court
finds that the action was brought by a person who planned and initiated
the violation of section 3729 upon which the action was brought, then the
court may, to the extent the court considers appropriate, reduce the share
of the proceeds of the action which the person would otherwise receive
under paragraph (1) or (2) of this subsection, taking into account the role
of that person in advancing the case to litigation and any relevant
circumstances pertaining to the violation. If the person bringing the
action is convicted of criminal conduct arising from his or her role in the
violation of section 3729, that person shall be dismissed from the civil
action and shall not receive any share of the proceeds of the action. Such
dismissal shall not prejudice the right of the United States to continue the
action, represented by the Department of Justice.

(4) If the Government does not proceed with the action and the person
bringing the action conducts the action, the court may award to the
defendant its reasonable attorneys' fees and expenses if the defendant
prevails in the action and the court finds that the claim of the person
bringing the action was clearly frivolous, clearly vexatious, or brought
primarily for purposes of harassment.

(e) Certain Actions Barred.

(1) No court shall have jurisdiction over an action brought by a former or
present member of the armed forces under subsection (b) of this section
against a member of the armed forces arising out of such person's service
in the armed forces.

(2)(A) No court shall have jurisdiction over an action brought under
subsection (b) against a Member of Congress, a member of the judiciary,
or a senior executive branch official if the action is based on evidence or
information known to the Government when the action was brought.

(B) For purposes of this paragraph, "senior executive branch official"
means any officer or employee listed in paragraphs (1) through (8) of
section 101(f) of the Ethics in Government Act of 1978 (5 U.S.C. App.).
(3) In no event may a person bring an action under subsection (b) which
is based upon allegations or transactions which are the subject of a civil
suit or an administrative civil money penalty proceeding in which the
Government is already a party.

(4)(A) No court shall have jurisdiction over an action under this section
based upon the public disclosure of allegations or transactions in a
criminal, civil, or administrative hearing, in a congressional,
administrative, or Government [sic] Accounting Office report, hearing,
audit, or investigation, or from the news media, unless the action is
brought by the Attorney General or the person bringing the action is an
original source of the information.

(B) For purposes of this paragraph, "original source" means an individual
who has direct and independent knowledge of the information on which
the allegations are based and has voluntarily provided the information to
the Government before filing an action under this section which is based
on the information.
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(f) Government Not Liable for Certain Expenses. The Government is not
liable for expenses which a person incurs in bringing an action under this
section.

(g) Fees and Expenses to Prevailing Defendant. In civil actions brought
under this section by the United States, the provisions of section 2412(d)
of title 28 shall apply.

(h) Any employee who is discharged, demoted, suspended, threatened,
harassed, or in any other manner discriminated against in the terms and
conditions of employment by his or her employer because of lawful acts
done by the employee on behalf of the employee or others in furtherance
of an action under this section, including investigation for, initiation of,
testimony for, or assistance in an action filed or to be filed under this
section, shall be entitled to all relief necessary to make the employee
whole. Such relief shall include reinstatement with the same seniority
status such employee would have had but for the discrimination, 2 times
the amount of back pay, interest on the back pay, and compensation for
any special damages sustained as a result of the discrimination, including
litigation costs and reasonable attorneys' fees. An employee may bring an
action in the appropriate district court of the United States for the relief
provided in this subsection.

§ 3731. False claims procedure

(a) A subpoena requiring the attendance of a witness at a trial or hearing
conducted under section 3730 of this title may be served at any place in
the United States.

(b) A civil action under section 3730 may not be brought—

(1) more than 6 years after the date on which the violation of section
3729 is committed, or

(2) more than 3 years after the date when facts material to the right of
action are known or reasonably should have been known by the official
of the United States charged with responsibility to act in the
circumstances, but in no event more than 10 years after the date on which
the violation is committed, whichever occurs last.

(c) In any action brought under section 3730, the United States shall be
required to prove all essential elements of the cause of action, including
damages, by a preponderance of the evidence.

(d) Notwithstanding any other provision of law, the Federal Rules of
Criminal Procedure, or the Federal Rules of Evidence, a final judgment
rendered in favor of the United States in any criminal proceeding
charging fraud or false statements, whether upon a verdict after trial or
upon a plea of guilty or nolo contendere, shall estop the defendant from
denying the essential elements of the offense in any action which
involves the same transaction as in the criminal proceeding and which is
brought under subsection (a) or (b) of section 3730.

§ 3732. False claims jurisdiction.

(a) Actions Under Section 3730. Any action under section 3730 may be
brought in any judicial district in which the defendant or, in the case of
multiple defendants, any one defendant can be found, resides, transacts
business, or in which any act proscribed by section 3729 occurred. A
summons as required by the Federal Rules of Civil Procedure shall be
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issued by the appropriate district court and served at any place within or
outside the United States.

(b) Claims Under State Law. The district courts shall have jurisdiction
over any action brought under the laws of any State for the recovery of
funds paid by a State or local government if the action arises from the
same transaction or occurrence as an action brought under section 3730.

Department of Health and Human Services
Office of Research Integrity
42 U.S.C. § 289b

(a) In general,

(1) Establishment of Office.

Not later than 90 days after June 10, 1993, the Secretary shall establish
an office to be known as the Office of Research Integrity (referred to in
this section as the "Office™), which shall be established as an independent
entity in the Department of Health and Human Services.

(2) Appointment of Director

The Office shall be headed by a Director, who shall be appointed by the
Secretary, be experienced and specially trained in the conduct of
research, and have experience in the conduct of investigations of
research misconduct. The Secretary shall carry out this section acting
through the Director of the Office. The Director shall report to the
Secretary.

(3)Definitions

(A) The Secretary shall by regulation establish a definition for the term
"research misconduct" for purposes of this section.

(B) For purposes of this section, the term "financial assistance™ means a
grant, contract, or cooperative agreement.

(b) Existence of administrative processes as condition of funding for
research. The Secretary shall by regulation require that each entity that
applies for financial assistance under this chapter for any project or
program that involves the conduct of biomedical or behavioral research
submit in or with its application for such assistance--

(1) assurances satisfactory to the Secretary that such entity has
established and has in effect (in accordance with regulations which the
Secretary shall prescribe) an administrative process to review reports of
research misconduct in connection with biomedical and behavioral
research conducted at or sponsored by such entity;

(2) an agreement that the entity will report to the Director any
investigation of alleged research misconduct in connection with projects
for which funds have been made available under this chapter that appears
substantial; and

(3) an agreement that the entity will comply with regulations issued
under this section.

(c) Process for response of Director

The Secretary shall by regulation establish a process to be followed by
the Director for the prompt and appropriate--

(1) response to information provided to the Director respecting research
misconduct in connection with projects for which funds have been made
available under this chapter;
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(2) receipt of reports by the Director of such information from recipients
of funds under this chapter;

(3) conduct of investigations, when appropriate; and

(4) taking of other actions, including appropriate remedies, with respect
to such misconduct.

(d) Monitoring by Director

The Secretary shall by regulation establish procedures for the Director to
monitor administrative processes and investigations that have been
established or carried out under this section.

(e) Protection of whistleblowers

(1) In general

In the case of any entity required to establish administrative processes
under subsection (b) of this section, the Secretary shall by regulation
establish standards for preventing, and for responding to the occurrence
of retaliation by such entity, its officials or agents, against an employee
in the terms and conditions of employment in response to the employee
having in good faith--

(A) made an allegation that the entity, its officials or agents, has engaged
in or failed to adequately respond to an allegation of research
misconduct; or

(B) cooperated with an investigation of such an allegation.

(2) Monitoring by Secretary. The Secretary shall by regulation establish
procedures for the Director to monitor the implementation of the
standards established by an entity under paragraph (1) for the purpose of
determining whether the procedures have been established, and are being
utilized, in accordance with the standards established under such
paragraph.

(3)Noncompliance. The Secretary shall by regulation establish remedies
for noncompliance by an entity, its officials or agents, which has
engaged in retaliation in violation of the standards established under
paragraph (1). Such remedies may include termination of funding
provided by the Secretary for such project or recovery of funding being
provided by the Secretary for such project, or other actions as
appropriate.

Department of Health and Human Services
Examination and treatment for emergency medical conditions
42 U.S.C. §1395dd(l)

(Whistleblower protections. A participating hospital may not penalize
or take adverse action against a qualified medical person described in
subsection (c)(1)(A)(iii) or a physician because the person or physician
refuses to authorize the transfer of an individual with an emergency
medical condition that has not been stabilized or against any hospital
employee because the employee reports a violation of a requirement of
this section.
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Major Frauds Act
18 U.S.C. § 1031

(a) Whoever knowingly executes, or attempts to execute, any scheme or
artifice with the intent —

(1) to defraud the United States; or

(2) to obtain money or property by means of false or fraudulent
pretenses, representations, or promises, in any procurement of property
or services as a prime contractor with the United States or as a
subcontractor or supplier on a contract in which there is a prime contract
with the United States, if the value of the contract, subcontract, or any
constituent part thereof, for such property or services is $1,000,000 or
more shall, subject to the applicability of subsection (c) of this section,
be fined not more than $1,000,000, or imprisoned not more than 10
years, or both.

(b) The fine imposed for an offense under this section may exceed the
maximum otherwise provided by law, if such fine does not exceed
$5,000,000 and

(1) the gross loss to the Government or the gross gain to a defendant is
$500,000 or greater; or

(2) the offense involves a conscious or reckless risk of serious personal
injury.

(c) The maximum fine imposed upon a defendant for a prosecution
including a prosecution with multiple counts under this section shall not
exceed $10,000,000.

(d) Nothing in this section shall preclude a court from imposing any
other sentences available under this title, including without limitation a
fine up to twice the amount of the gross loss or gross gain involved in the
offense pursuant to 18 U.S.C. section 3571(d).

(e) In determining the amount of the fine, the court shall consider the
factors set forth in 18 U.S.C. sections 3553 and 3572, and the factors set
forth in the guidelines and policy statements of the United States
Sentencing Commission, including —

(1) the need to reflect the seriousness of the offense, including the harm
or loss to the victim and the gain to the defendant;

(2) whether the defendant previously has been fined for a similar offense;
and

(3) any other pertinent equitable considerations.

(F) A prosecution of an offense under this section may be commenced
any time not later than 7 years after the offense is committed, plus any
additional time otherwise allowed by law.

(@) (1) In special circumstances and in his or her sole discretion, the
Attorney General is authorized to make payments from funds
appropriated to the Department of Justice to persons who furnish
information relating to a possible prosecution under this section. The
amount of such payment shall not exceed $250,000. Upon application by
the Attorney General, the court may order that the Department shall be
reimbursed for a payment from a criminal fine imposed under this
section.

(2) An individual is not eligible for such a payment if -
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(A) that individual is an officer or employee of a Government agency
who furnishes information or renders service in the performance of
official duties;

(B) that individual failed to furnish the information to the individual's
employer prior to furnishing it to law enforcement authorities, unless the
court determines the individual has justifiable reasons for that failure;

(C) the furnished information is based upon public disclosure of
allegations or transactions in a criminal, civil, or administrative hearing,
in a congressional, administrative, or GAO report, hearing, audit or
investigation, or from the news media unless the person is the original
source of the information. For the purposes of this subsection, "original
source” means an individual who has direct and independent knowledge
of the information on which the allegations are based and has voluntarily
provided the information to the Government; or

(D) that individual participated in the violation of this section with
respect to which such payment would be made.

(3) The failure of the Attorney General to authorize a payment shall not
be subject to judicial review.

(h) Any individual who -

(1) is discharged, demoted, suspended, threatened, harassed, or in any
other manner discriminated against in the terms and conditions of
employment by an employer because of lawful acts done by the
employee on behalf of the employee or others in furtherance of a
prosecution under this section (including investigation for, initiation of,
testimony for, or assistance in such prosecution), and

(2) was not a participant in the unlawful activity that is the subject of said
prosecution, may, in a civil action, obtain all relief necessary to make
such individual whole. Such relief shall include reinstatement with the
same seniority status such individual would have had but for the
discrimination, 2 times the amount of back pay, interest on the back pay,
and compensation for any special damages sustained as a result of the
discrimination, including litigation costs and reasonable attorney's fees.

Public Contracts - Procurement Provisions
Contractor Employees: Protection From
Reprisal for Disclosure of Certain Information
41 U.S.C. § 265

8 265. Contractor employees: protection from reprisal for disclosure of
certain information

(a) Prohibition of reprisals. An employee of a contractor may not be
discharged, demoted, or otherwise discriminated against as a reprisal for
disclosing to a Member of Congress or an authorized official of an
executive agency or the Department of Justice information relating to a
substantial violation of law related to a contract (including the
competition for or negotiation of a contract).

(b) Investigation of complaints. A person who believes that the person
has been subjected to a reprisal prohibited by subsection (a) may submit
a complaint to the Inspector General of the executive agency. Unless the
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Inspector General determines that the complaint is frivolous, the
Inspector General shall investigate the complaint and, upon completion
of such investigation, submit a report of the findings of the investigation
to the person, the contractor concerned, and the head of the agency. In
the case of an executive agency that does not have an Inspector General,
the duties of the Inspector General under this section shall be performed
by an official designated by the head of the executive agency.

(c) Remedy and enforcement authority.

(1) If the head of an executive agency determines that a contractor has
subjected a person to a reprisal prohibited by subsection (), the head of
the executive agency may take one or more of the following actions:

(A) Order the contractor to take affirmative action to abate the reprisal.
(B) Order the contractor to reinstate the person to the position that the
person held before the reprisal, together with the compensation
(including back pay), employment benefits, and other terms and
conditions of employment that would apply to the person in that position
if the reprisal had not been taken.

(C) Order the contractor to pay the complainant an amount equal to the
aggregate amount of all costs and expenses (including attorneys' fees and
expert witnesses' fees) that were reasonably incurred by the complainant
for, or in connection with, bringing the complaint regarding the reprisal,
as determined by the head of the executive agency.

(2) Whenever a person fails to comply with an order issued under
paragraph (1), the head of the executive agency shall file an action for
enforcement of such order in the United States district court for a district
in which the reprisal was found to have occurred. In any action brought
under this paragraph, the court may grant appropriate relief, including
injunctive relief and compensatory and exemplary damages.

(3) Any person adversely affected or aggrieved by an order issued under
paragraph (1) may obtain review of the order's conformance with this
subsection, and any regulations issued to carry out this section, in the
United States court of appeals for a circuit in which the reprisal is alleged
in the order to have occurred. No petition seeking such review may be
filed more than 60 days after issuance of the order by the head of the
agency. Review shall conform to chapter 7 of title 5 [5 USCS § 701 et
seq.], United States Code.

(d) Construction. Nothing in this section may be construed to authorize
the discharge of, demotion of, or discrimination against an employee for
a disclosure other than a disclosure protected by subsection (a) or to
modify or derogate from a right or remedy otherwise available to the
employee.

(e) Definitions. In this section:

(1) The term "contract” means a contract awarded by the head of an
executive agency.

(2) The term "contractor" means a person awarded a contract with an
executive agency.

(3) The term "Inspector General” means an Inspector General appointed
under the Inspector General Act of 1978 [5 USCS Appx.].
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Deficit Reduction Act of 2005

Employee Education about False Claims Act Recovery
Public Law 109-171

42 U.S.C. 1396a(a)(68)

(a)Contents
A State plan for medical assistance must--

*x*x

(68) provide that any entity that receives or makes annual payments
under the State plan of at least $5,000,000, as a condition of receiving
such payments, shall--

(A) establish written policies for all employees of the entity (including
management), and of any contractor or agent of the entity, that provide
detailed information about the False Claims Act established under
sections 3729 through 3733 of title 31, United States Code,
administrative remedies for false claims and statements established under
chapter 38 of title 31, United States Code, any State laws pertaining to
civil or criminal penalties for false claims and statements, and
whistleblower protections under such laws, with respect to the role of
such laws in preventing and detecting fraud, waste, and abuse in Federal
health care programs (as defined in section 1128B(f));

(B) include as part of such written policies, detailed provisions regarding
the entity's policies and procedures for detecting and preventing fraud,
waste, and abuse; and

(C) include in any employee handbook for the entity, a specific
discussion of the laws described in subparagraph (A), the rights of
employees to be protected as whistleblowers, and the entity's policies and
procedures for detecting and preventing fraud, waste, and abuse.”

State false claims act requirements for increased state share of recoveries

Deficit Reduction Act of 2005

Encouraging the Enactment of State False Claims Acts
Public Law 109-171, Section 6031

42 U.S.C. 1396h

8§ 19009.

(a) In General.--Notwithstanding section 1905(b), if a State has in effect
a law relating to false or fraudulent claims that meets the requirements of
subsection (b), the Federal medical assistance percentage with respect to
any amounts recovered under a State action brought under such law,
shall be decreased by 10 percentage points.

(b) Requirements.--For purposes of subsection (a), the requirements of
this subsection are that the Inspector General of the Department of
Health and Human Services, in consultation with the Attorney General,
determines that the State has in effect a law that meets the following
requirements:
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(1) The law establishes liability to the State for false or fraudulent claims
described in section 3729 of title 31, United States Code, with respect to
any expenditure described in section 1903(a).

(2) The law contains provisions that are at least as effective in rewarding
and facilitating qui tam actions for false or fraudulent claims as those
described in sections 3730 through 3732 of title 31, United States Code.
(3) The law contains a requirement for filing an action under seal for 60
days with review by the State Attorney General.

(4) The law contains a civil penalty that is not less than the amount of the
civil penalty authorized under section 3729 of title 31, United States
Code.

(c) Deemed Compliance.--A State that, as of January 1, 2007, has a law
in effect that meets the requirements of subsection (b) shall be deemed to
be in compliance with such requirements for so long as the law continues
to meet such requirements.

(d) No Preclusion of Broader Laws.--Nothing in this section shall be
construed as prohibiting a State that has in effect a law that establishes
liability to the State for false or fraudulent claims described in section
3729 of title 31, United States Code, with respect to programs in addition
to the State program under this title, or with respect to expenditures in
addition to expenditures described in section 1903(a), from being
considered to be in compliance with the requirements of subsection (a)
so long as the law meets such requirements.".

Federal Acquisition Regulations
Whistleblower Rules
48 CFR Subpart 3.9

3.900 Scope of subpart.

3.901 Definitions.

3.902 Applicability.

3.903 Policy.

3.904 Procedures for filing complaints.

3.905 Procedures for investigating complaints.
3.906 Remedies.

§ 3.900 Scope of subpart.

This subpart implements 10 U.S.C. 2409 and 41 U.S.C. 251, et seq., as
amended by Sections 6005 and 6006 of the Federal Acquisition
Streamlining Act of 1994 (Pub. L. 103-355).

§ 3.901 Definitions.

Authorized official of an agency means an officer or employee
responsible for contracting, program management, audit, inspection,
investigation, or enforcement of any law or regulation relating to
Government procurement or the subject matter of the contract.
Authorized official of the Department of Justice means any person
responsible for the investigation, enforcement, or prosecution of any law
or regulation.
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Inspector General means an Inspector General appointed under the
Inspector General Act of 1978, as amended. In the Department of
Defense that is the DOD Inspector General. In the case of an executive
agency that does not have an Inspector General, the duties shall be
performed by an official designated by the head of the executive agency.

§ 3.902 Applicability.
This subpart applies to all Government contracts.

§ 3.903 Policy.

Government contractors shall not discharge, demote or otherwise
discriminate against an employee as a reprisal for disclosing information
to a Member of Congress, or an authorized official of an agency or of the
Department of Justice, relating to a substantial violation of law related to
a contract (including the competition for or negotiation of a contract).

8 3.904 Procedures for filing complaints.

(a) Any employee of a contractor who believes that he or she has been
discharged, demoted, or otherwise discriminated against contrary to the
policy in 3.903 may file a complaint with the Inspector General of the
agency that awarded the contract.

(b) The complaint shall be signed and shall contain--

(1) The name of the contractor;

(2) The contract number, if known; if not, a description reasonably
sufficient to identify the contract(s) involved;

(3) The substantial violation of law giving rise to the disclosure;

(4) The nature of the disclosure giving rise to the discriminatory act;
and

(5) The specific nature and date of the reprisal.

8 3.905 Procedures for investigating complaints.

(a) Upon receipt of a complaint, the Inspector General shall conduct an
initial inquiry. If the Inspector General determines that the complaint is
frivolous or for other reasons does not merit further investigation, the
Inspector General shall advise the complainant that no further action on
the complaint will be taken.

(b) If the Inspector General determines that the complaint merits further
investigation, the Inspector General shall notify the complainant,
contractor, and head of the contracting activity. The Inspector General
shall conduct an investigation and provide a written report of findings to
the head of the agency or designee.

(c) Upon completion of the investigation, the head of the agency or
designee shall ensure that the Inspector General provides the report of
findings to--

(1) The complainant and any person acting on the complainant's behalf;
(2) The contractor alleged to have committed the violation; and

(3) The head of the contracting activity.

(d) The complainant and contractor shall be afforded the opportunity to
submit a written response to the report of findings within 30 days to the
head of the agency or designee. Extensions of time to file a written
response may be granted by the head of the agency or designee.
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(e) At any time, the head of the agency or designee may request
additional investigative work be done on the complaint.

§ 3.906 Remedies.

(a) If the head of the agency or designee determines that a contractor has
subjected one of its employees to a reprisal for providing information to
a Member of Congress, or an authorized official of an agency or of the
Department of Justice, the head of the agency or designee may take one
or more of the following actions:

(1) Order the contractor to take affirmative action to abate the reprisal.
(2) Order the contractor to reinstate the person to the position that the
person held before the reprisal, together with the compensation
(including back pay), employment benefits, and other terms and
conditions of employment that would apply to the person in that position
if the reprisal had not been taken.

(3) Order the contractor to pay the complainant an amount equal to the
aggregate amount of all costs and expenses (including attorneys' fees
and expert witnesses' fees) that were reasonably incurred by the
complainant for, or in connection with, bringing the complaint regarding
the reprisal.

(b) Whenever a contractor fails to comply with an order, the head of the
agency or designee shall request the Department of Justice to file an
action for enforcement of such order in the United States district court
for a district in which the reprisal was found to have occurred. In any
action brought under this section, the court may grant appropriate relief,
including injunctive relief and compensatory and exemplary damages.

(c) Any person adversely affected or aggrieved by an order issued under
this section may obtain review of the order's conformance with the law,
and this subpart, in the United States Court of Appeals for a circuit in
which the reprisal is alleged in the order to have occurred. No petition
seeking such review may be filed more than 60 days after issuance of the
order by the head of the agency or designee. Review shall conform to
Chapter 7 of Title 5, United States Code.



SECTION 9
FEDERAL EMPLOYEE
WHISTLEBLOWER PROTECTIONS

Civil Service Reform Act,
Whistleblower Protection Act,

§ 2302. Prohibited personnel practices

(a)

(1) For the purpose of this title, "prohibited personnel practice™ means
any action described in subsection (b).

(2) For the purpose of this section--

(A) "personnel action" means--

(i) an appointment;

(ii) a promotion;

(iii) an action under chapter 75 of this title [5 USCS 87501 et seq.] or
other disciplinary or corrective action;

(iv) a detail, transfer, or reassignment;

(v) a reinstatement;

(vi) a restoration;

(vii) a reemployment;

(viii) a performance evaluation under chapter 43 of this title [5 USCS
4301 et seq.];

(ix) a decision concerning pay, benefits, or awards, or concerning
education or training if the education or training may reasonably be
expected to lead to an appointment, promotion, performance evaluation,
or other action described in this subparagraph;

(x) a decision to order psychiatric testing or examination; and

(xi) any other significant change in duties, responsibilities, or working
conditions; with respect to an employee in, or applicant for, a covered
position in an agency, and in the case of an alleged prohibited personnel
practice described in subsection (b)(8), an employee or applicant for
employment in a Government corporation as defined in section 9101 of
title 31;

(B) "covered position” means, with respect to any personnel action, any
position in the competitive service, a career appointee position in the
Senior Executive Service, or a position in the excepted service, but does
not include any position which is, prior to the personnel action--

(i) excepted from the competitive service because of its confidential,
policy-determining, policy-making, or policy-advocating character; or
(ii) excluded from the coverage of this section by the President based on
a determination by the President that it is necessary and warranted by
conditions of good administration; and

(C) "agency" means an Executive agency and the Government Printing
Office, but does not include--

(i) a Government corporation, except in the case of an alleged prohibited
personnel practice described under subsection (b)(8);

(ii) the Federal Bureau of Investigation, the Central Intelligence Agency,
the Defense Intelligence Agency, the National Imagery and Mapping





